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Current Copics. 

The decisions recently rendered by ‘the 
United States Supreme Court in the so-called 
Tobacco and Paper Trust cases, holding that 
recalcitrant must answer, were 
sweeping in character and generally regarded 
as of first importance. An analysis of the 
decisions shows that the refuge of recalci- 
trant witnesses hitherto found in the Consti- 
tution, the common law and equity jurispru- 
dence—the principle that no man can be 
foreed to incriminate himself—is denied to 
trusts. Books, papers, contracts and secret 
agreements must be produced when called 
for. Various phases of the question of im- 
munity were raised in the Paper Trust cases 
and in the Tobacco cases as well, includ- 
ing the materiality of the testimony de- 
sired, and that the discretionary evidence 
was not shown to be in their possession. To 
the latter, Mr. Justice McKenna said: 


witnesses 


“This contention is untenable. The ground of it 
is that the possession of the witnesses was not per- 
sonal, but was that of the respective corporations of 
which they were officers. Granting this to be so, and 
that the witnesses could have set up whatever privi- 
leges the corporations had, nevertheless they had the 
custody (actual possession) of the books and were 
summoned from necessity as representing the cor- 
porations. It is hardly necesssary to observe that 
the witnesses had all the possession human beings 
could have had or can have and if the objection is to 
prevail the books of a corporation can be withdrawn 
from the reach of compulsory process. It is as use- 
less as attempting to demonstrate that twice two 
make four to say that a corporation can have pos- 


Vou. txvi1i—No. 3. 





_Amendment. 





session of nothing except by the human beings who 
are its officers, and it is to them, not the intangible 
being they represent and act for, that the law directs 


its process of subpena and must procure its evi- 
dence.” 


Mr. Justice Brown, in his elaborate opin- 
ion on the Paper Trust cases, said: 


“The right of a person under the Fifth Amend- 
ment to refuse to incriminate himself is purely a 
personal privilege of the witness. It was never in- 
tended to permit him to plead the fact that some 
third person might be incriminated by his testi- 
mony, even though he were the agent of such person. 
A privilege so extensive might be used to put a stop 
to the examination of every witness who was called 
upon to testify before the grand jury with regard to 
the doings or business of his principal, whether such 
principal were an individual of a corporation. The 
question whether a corporation is a person within 
the meaning of this amendment really does not 
arise, except perhaps where a corporation is called 
upon to answer a bill of discovery, since it can only 
be heard by oral evidence in the person of some one 
of its agents or employees. 

“The amendment is limited to a person who 
shall be compelled in any criminal cases to be a 
witness against himself and if he cannot set up the 
privileze for a third person he certainly cannot set 
up the privilege for a corporation.” 


Unfortunately, however, the Court was 
not unanimous in its opinion. Mr. -Jus- 
tice Brewer, joining with Chief Justice Ful- 
ler, in a dissenting opinion, held that a cor- 
poration was entitled to all the immunities 
under the Fourth and Fifth Amendments 
that were accorded under the Fourteenth 
Justice Brewer was of the 
opinion that the Federal government could 
not exercise any power of visitation over a 
State corporation, that power being exercis- 
able only by the creator of the corporation, - 
and if chartered by a State, the State only 
had that power. 


Tt is to be hoped that the Legislature will, 
before final adjournment, take favorable 
action on the bill introduced by Senator 
Raines providing an appropriation for the 
condemnation of a plot of land for the eree 
tion of a new State Library building. The 
need of such a building is everywhere con- 


ceded. It is matter of common notoriety 
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that the State Library management has for 
years been compelled to store thousands of 
books in old malt houses and other structures 
which might prove easy prey for-flames, be- 
cause the available room for the expansion 
of the State’s collection of books and manu- 
scripts was long ago all taken. The neces- 
sity for additional accommodations has been 
repeatedly called to the attention of the law- 
makers, personally and through the public 
prints, but no action has been taken. It is 
most unfortunate, to say the least, that a 
great department of the State government 
should be thus hampered without any cause 
whatever except the niggardliness or the in- 
difference of the Legislature. Of the sites 
proposed, it seems to us that there is no ques- 
tion that the plot of ground on the north side 
of Washington avenue, directly opposite the 
Capitol and fronting on Capitol Park, is the 
most desirable from every point of view. 
When the new library is erected there the 
group of public buildings fronting on or ad- 
jacent to Capitol Park will be a most impos- 
ing one, including the Albany Academy 
building, which is everywhere conceded by 
competent authorities to be one of the most 
unique and beautiful pieces of architecture, 
though somewhat ancient, in the country. 
Such a library building as the State needs 
can be erected at a cost not exceeding per- 
haps three millions, and it ought to be built 
without any more loss of time. It is one of 
the really crying needs of the State. 


An interesting decision on the subject of 
-the incontestibility of life insurance policies 
was rendered recently by the Supreme Ju- 
dicial Court of Massachusetts, in the ease of 
Reagan v. Union Mutual Life Insurance 
Company (Dec., 1905, 76 N. E. 217). 
While conceding that a provision in a life 
policy making it incontestible for fraud after 
the expiration of a specified time, is valid 
and binding upon the insurer, it wag held that 
a provision making it uncontestible for fraud 
from the date of the policy is invalid, and the 
insurer in an action on the policy may rely 
upon fraudulent representations prior to the 





issuance of the policy, notwithstanding that 
by the terms of the policy the entire contract 
is contained in it and the application. Upon 
this point the court says: 


“The plaintiff’s contention that, because by the 
terms of the policy the entire contract is contained 
in the policy and the application, the defendant is 
precluded from showing fraud practiced as an in- 
ducement to the making of the contract, is not well 
founded. This defense does not rest upon any 
provision of the contract, but upon the miscon- 
duct of the plaintiff, whereby he obtained the con- 
tract. If we say that, in addition to the expressed 
exception, the clause before us impliedly excepts fraud, 
then the clause is not applicable to this defense and 
the evidence should have been admitted. If we treat 
it as intended to inclyde fraud among the matters 
which cannot be set up in defense, and this, perhaps, 
is its most probable meaning, we are of opinion 
that this part of the provision is against the policy 
of our law, and therefore void.” 


The ruling that a stipulation against pos- 
sible fraud in the inception of thé contract 
is void, is in accordance with ‘the decision of 
the New York Court of Appeals in Indus- 
trial & General Trust, Lim. v. Tod (180 N. 
Y. 215), in which the following language 
was used by the court: 


“No one can be made by contract the final judge 
of his own acts, for the law writes ‘good faith’ into 
such agreements. No covenant of immunity can be 
drawn that will protect a person who acts in bad 
faith, because such a stipulation is against publie 
policy and the courts will not enforce it. The law 
requires the exercise of good faith, and no matter 
how strong the provision to shield from liability 
may be, there is no protection unless good faith is 
observed. The power to construe and the engage- 
ment that the construction will be final mean that it 
shall be final if the members of the committee act 
in good faith but not otherwise. They were doubtless 
protected from the outcome of errors of judgment and 
honest mistakes, but good faith is the standard 
erected by the law by which all their acts and omis- 
sions are to be judged.” 


Mr. Justice Henry Brown, of the United 
States Supreme Court, last month celebrated 
his 70th birthday. A reception was tendered 
him by Charles Henry Butler, official re 


porter of the court. Under the law, Mr. 
Justice Brown is eligible for retirement on 
account of age, but it is understood that he 
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has no present intention of availing himself 
of his privilege in this respect. He has en- 
tirely recovered from the serious eye trouble 
which afflicted him several years ago, and is 
in excellent health. Mr. Justice Brown is a 
firm believer and practical exponent of the 
philosophy of hard work and hopes to re- 
main an active member of the august body of 
which he is a member for a number of years. 
He has oceupied a seat on the Supreme Court 
bench for the past fifteen years, and his 
labors have enriched the country’s jurispru- 
dence, It is to be hoped that he may. long 
continue an active and honored member of 
the Court. 


A recent decision of the Supreme Court of 
the United States seems to call for some com- 
ment, not on the merits, for there is, of 
course, plenty of room for difference of 
opinion as to the law, but as to the question 
of the jurisdiction of the court. The opinion 
was delivered in two eases numbered 137 and 
October Term, 1905, and are styled 

C. Rector, Trustee, v. The Capital 


158, 


Fred. 


City Deposit Company, and Fred. C. Rector, 
The Commercial National Bank 


Trustee, v. 
of Columbus, Ohio. As the two cases grew 
out of the Soe of the bank of R pinkerd & 
Co. (of which concern Rector was the trustee 
in bankruptey), the opinion of the court cov- 
ered both cases, although the facts were some- 
what different in the two. Objection was 
made to the jurisdiction of the court, on the 
ground that no Federal question, in the sense 
of the Judiciary Act of 1891, was involved. 
In both cases the question was simply one of 
title to certain moneys that passed through 
the Columbus Clearing House on the day of 
the failure of Reinhard & Co., and the Ohio 
courts having held, on the facts, that the 
trustee in bankruptcy had no title. The re 
markable feature of the decision lies in the 
assumption of jurisdiction by the Supreme 
Court in the face of the Judiciary Act of 
1891, and the provisions of section 709 of 
that act, because the same court, interpreting 
that act, had frequently held that a mere 
question of ownership of property does not 
confer jurisdiction. Kinnard v. Nebraska 





(186 U. S. 304, 191 U. S. 477) ; Dresser v. 
Wilson (195 U. 8. 409) ; Thompson v. Fair- 
banks (196 U. S. 516 [523]); McKenna v. 
Simpson (129 U. S. 506); Cramer v. Wil- 
son (195 U. S. 408) ; Detroit Cy. Ry. Co. v. 
Guthard (114 U. S. 136); N. Y. C.& H. R. 
R. Co. v. N. Y. (186 U. S. 269). The ob 
ject of the Judiciary Act of 1891 was to re 
lieve the Supreme Court of all questions but 
those of a certain exalted character—consti- 
tutional questions, questions of conflict of 
laws, questions relating to treaties, ete., and 
hence all restrictions as to amounts involved 
were removed. If the decision referred to 
stands, any question between a trustee in 
bankruptey and a claimant to property may 
be taken to the Supreme Court of the United 
States from the court of last resort in a State, 
and we shall have dumped in on the highest 
court of the country, for its consideration, 
thousands of cases involving titles to pots, 
pans and kettles, chips and whetstones, when- 
ever the trustee gets into a controversy over 
the title to the same. It seems incredible 
that Congress, in the very act of protecting 
the Supreme Court of the United States 
from the consideration of trivial questions, 
should have left the door so wide open that 
the court itself is compelled to admit any 
case, no matter how insignificant, only so it 
is contested by a trustee in bankruptcy. 


That the law is a progressive science, is 
again demonstrated in the introduction of the 
phonograph in court. The novel incident oc- 
eurred during the trial of a damage suit 
against an elevated railroad company in the 
United States Court at Boston, the object of 
the introduction of the recording instrument 
being to demonstrate to the court the deafen- 
ing noise made by the elevated cars. Of 
course, the introduction of this evidence was 
strenuously objected to by the counsel for the 
defendant, but it was allowed by the court, 
and, we think, quite properly. Our contem- 
porary, Case and Comment, calls attention to 
the fact that photographs, both ordinary and 
X-ray, have long been admitted in evidence 
in the trial of causes. Another new kind of 
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. evidence created by modern scientific devel- 
opments is that furnished by telephones, and 
the right to put telephone conversations in 
evidence, though not universally conceded, 
has been upheld in a number of decisions, as 
shown in Oskamp v. Gadsden (35 Neb. 7, 
17 L. R. A. 440, 37 Am. St. Rep. 428, 52 N. 
W. 718), and the annotation to that case. 

It is the opinion of our contemporary that 
“whatever restrictions or conditions the 


courts may impose on the use of phonographs 
in evidence, it is not to be doubted that they 
will ultimately come to be regarded by the 
courts as evidence no less reliable than photo- 
graphs, X-ray pictures and telephones.” 





2:0; 


Incorporation of Labor Unions. 


One of the most bitter battles in the history of 
labor conflicts has begun in the city of New York, 
involving certain branches of the building and print 
ing trades. Its developments have already shown 
the urgent need of some means of protecting the 
employer and the public from the illegal acts of the 
unions and their members. If it be true that the 
wrecking of the derricks used in the construction of the 
building of the American Can Company in New Yor 
was really the work of the unions, done in pursn- 
ance of the objects of organized labor, then the com- 
bination of workingmen has indeed brought us to 
an intolerable state of affairs. 

Incorporation of the unions as a scheme affording 
the much needed protection has been almost univer 
sally advocated by the employers of labor. The 
general public, too, while not committing itself to 
the idea of incorporation so generally as have the 
employers, has nevertheless very generally advocated 
the scheme. The unions themselves, it may be said, 
are almost universally opposed to incorporation—a 
fact from which it fairly may be inferred that in- 
corporation would prove disadvantageous to them. 

The employer is naturally the opponent of the 
unions, for it is at least the prevailing idea that it 
is organized to oppose him; to him it means shorter 
hours and higher wages; it means money out of his 
pocket. The phase of unionism that the public sees 
is the inconvenience caused by the shortage of their 
coal supply or no cars to take them to and from 
their places of business, and they are in favor of any 
plan that will probably rid them of these incon- 
veniences, ; 

Both employer and the public, and in fact all who 
have advocated the incorporation of the unions, have 
done so through the influence of the association of 
the ideas of incorporation and responsibility, assum- 
ing that without the one there cannot be the other; 
and since labor unions are popularly supposed to be 





irresponsible, many have given their support to this 
plan, which seems to make them responsible. 

It may indeed seem strange to some that in such 
an age of incorporation, when the tendency is to 
adopt that form of organization for all kinds of 
business, this great movement of the organization 
of labor should have practically nothing to do with 
it. Surely a form of orzanization so widely use 
has some advantages. Incorporation does indeed 
offer some very great advantages for a great many 
purposes, but the advantages of incorporation will 
be found to lie in this: That it affords a means of 
gathering together great quantities of capital and 
centralizinz its control in the hands of a few men, 
who, in the name of a fictitious entity, carry on 
huge business enterprises with a limited individual 
Nability for debts. Plainly enough these advantages 
do not apply to labor unions. Labor unions have no 
capital stock; they are non-stock companies; they 
are not formed for the .investment of large sums of 
money with which to carry on great business enter- 
prises; they are formed for the protection of the 
rights of the wage-earners, and for the aid of their 
sick and needy members; they are organizations of 
men and not organizations of capital. 

It is frequently suggested that the unions have 
not incorporated because they have not as yet be- 
come acquainted with the advantages to be derived 
from incorporation. But aside from the foregoing 
considerations as to whether the corporate form of- 
fer any advantages to the unions, it seems that the 
cause of incorporation has already had a hearing 
before the labor leaders and that a decision has been 
rendered against it. So if there is ever to be any 
general incorporation of the unions it will only be 
when they are forced into it by law, or when present 
conditions have very materially changed, or when 
the cause of unionism is in other hands than those 
who now control its policies. Mr, John Mitchell, 
President of the United Mine Workers’ Association, 
seems not to favor the idea of incorporation; and 
Mr. Samuel Gompers, President of the American 
Federation of Labor, says that it is not the object 
or desire of trade unions to become incorporated, and 
“jf a national incorporation law was urged before 
Congress, and trade unions were not exempted from 
the operation of that law, we would use every means 
at our command to try and defeat it. Such a law 
would undoubtedly work injury to the trade unions 
of the country if they were compelled to incorpo- 
rate under it.”/ These words of Mr. Gompers are 
deserving of especial consideration at these opening 
weeks of a Congress at which the question of the 
federal control of all corporations doing business in 
more than one State is almost certain to be con- 
sidered. Mr. Gompers maintains, also, that incor- 
poration has been recommended only by some fad- 
dists and opponents of labor organizations. Other 
union officials, too, have been quite expressive of 
their opinions against incorporation, among them 
being Mr. J. R. Buchanan, Labor Editor of the Amer- 
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ican Press Association, and President Perkins of the 
International Cigarmakers’ Union, who object to in- 
corporation upon the ground that it would destroy 
the democratic character of the organizations, upon 
which so much depends. 

Nor are the unions entire strangers to incorpora- 
tion. The Machinists’ and Blacksmiths’ Union of 
North America was organized in 1859 and incorpo- 
rated by Congress, and was once a powerful and “in- 
fluential body, but it now has no influence whatever 
and it is doubtful if it exists. The Knights of 
Labor, which is in a way the predecessor of the 
American Federation of Labor in the place it heid 
in the movement of labor organization, indulged in 
the incorporation scheme and has now lost the most 
of its former influence and power. Just how much 
of the decline of these organizations is to be attri- 
buted to the fact they were incorporated would be 
difficult to determine. It may be very little, but at 
any rate incorporation did not contribute much to 
their success. 

New York seems to have been the favorite State 
for those unions that have desired to incorporate. 
Outside of that State there are practically no incor- 
porated unions in this country. This makes the 
statisties from this State peculiarly interesting and 
instructive. In 1897 there were in New York State 
about 800 labor organizations, of which just about 
200, or 25 per cent., were incorporated; since 1897 
there have been formed about 600 organizations, of 
which only 83, or about 14 per cent., were incorpo- 
rated.* It thus appears that in the State of incor- 
porated unions only a small per cent. of them are 
incorporated, and even that per cent. is getting 
smaller. Incorporation has’ not kept pace with or- 
ganization, and it would thus seem that where it 
has been tried it has been found wanting. 

As intimated above, the common belief in this 
country is that incorporation is necessary in order 
to make the unions legally responsible; but despite 
this, there is abundant legal authority to sustain 
the proposition that unincorporated labor unions 
are amenable to the process and jurisdiction of the 
courts, that they may be enjoined in any case where 
an injunction properly lies, that they may be bound 
by contracts and are answerable for damages aris- 
ing out of the breach of those contracts, that they 
are liable for torts committed by them, that they 
may hold property and that this property is liable 
for their debts, in short, that’ any rights or claims 
which any person, firm or corporation may have 
against them may be enforced against them through 
the courts. The injunctions granted by the Federal 
courts during the great strike of the railroaders in 





*These statistics are compiled from the testimony 
of the Commissioner of Labor of New York befor? 
the United States Industrial Commission, which 
testimony was taken in 1900, and is given out in this 
Dresent year by the Commissioner of Labor of that 
State as the latest information on the subject. 








Chicago in 1893 will ever be remembered. The 
famous Taff Vale decision by the House of Lords of 
England in 1901 making unions liable for damages, 
has been paralleled in this country by the F. R. 
Patch Manufacturing Company case in Vermont; 
and while this decision of the Taff Vale case was 
hailed in England as an epoch-making decision, it 
really established no principle new to this country. 
It had been anticipated by many decisions of our 
courts. Indeed, to see that the principle is quite 
an active one with us we have only to look around 
at the innumerable churches, colleges, societies, clubs 
and capitalistic associations, including the New 
York Stock Exchange, all unincorporated, holding 
property, making valid and binding contracts and 
carrying on business with profit to themselves and 
enjoying the confidence of the community. 

Not only do legal principles affirm the responsi- 
bility of the unions and their ability to make con- 
tracts, but these principles are actually carried out 
in practice. The labor unions that engaged in the 
great anthracite coal strike in Pennsylvania in 1902 
entered into a contract with the operators and the 
mining operations of that State were actually car- 
ried on under the provisions of this contract. The 
bituminous miners were working under a contract at 
the time of this strike, and in the Indianapolis con- 
vention of 1902 they refused to strike; refusing for 
the sole reason that they were under this contract. 
Many witnesses before the United States Industrial 
Commission, some of whom were employers of labor, 
testified that employers make contracts with unin- 
corporated unions and that those contracts are car- 
ried out. 

3ut while unincorporated unions are liable for 
their own acts, and also for the acts of their mem- 
bers when acting collectively in the prosecution of 
the business for which they are organized, and may 
be held liable for the tort of an individual member 
when in respect to the act complained of the union 
occupies the relation of principal, they are not 
bound by the illegal and unauthorized acts of indi- 
vidual members. This rests upon the elementary 
principles of the law of agency. Therefore, when in 
the course of a strike or at any other time illegal 
acts are committed, such, for instance, as the wreck- 
ing of the derricks on the building of the American 
Can Company, the individual committing such act, 
and not the union, is responsible. Nor will incor- 
poration make the union responsible. The law of 
principal and agent applies to both corporations and 
unincorporated associations alike, and it is quite 
well settled that corporations are not bound by the 
unauthorized acts of their members. 

This being true, it seems obvious that incorpora- 
tion would not decrease violence and lawlessness dur- 
ing strikes nor serve to prevent the commission of 
illegal acts by members of the unions. Responsi- 
bility for such acts being the same whether the 
union be incorporated or unincorporated, incorpora- 
tion would have no influence to stop them. Neither 
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would incorporation of the unions stop strikes. The 
right to strike has been repeatedly recognized by the 
courts as a legal right, and, of course, incorpora- 
tion would not take away this legal right. 

The point is sometimes made that although unin- 
corporated unions may be legally responsible, yet 
they are not actually and practically so; by which 
it is meant that although they can be sued, a judg- 
ment rendered against them cannot be collected. It 
is quite true that these associations generally have 
but little property, but certainly incorporation 
would not give them any more—all the charters in 
the world would not make them rich. As a matter 
of fact, the result of incorporation would be quiie 
the reverse. Unincorporated, the assets of the union 
and of every individual member thereof are all liable 
for the debts of the union, whereas if incorporated. 
the corporate assets alone would be liable. Incorpo- 
ration actually withdraws funds from the reach of 
creditors. Clearly this result is seriously disad- 
vantageous to employers and to all others having 
dealings with the unions. 

If incorporation of the unions promise to the pub- 
lic and employers no amelioration of existing evils, 
and presents this serious disadvantage of limited 
financial responsibility, there seems to be no reason 
for advocating incorporation; and if, added to this, 
the unions themselves are opposed to it, the pros- 
pects are that such. advocacy is futile. 

A remedy for the evils that this country is suffer- 
ing from organized labor is undoubtedly needed, but 
that remedy has not been found in incorporation of 
the unions. 

CarroLt G. WALTER. 

120 Broadway, New York Wity, Jan., 1906. 
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A Birthday Sonnet. 


At the recent birthday celebration of the Hon. 
A. Bleecker Banks, of this city, the Rev. Wm. 
Croswell Doane, Bishop of Albany, contributed the 
following charming little sonnet, which The Albany 
Law Journal is permitted to publish: 


Bishop’s House, Albany. 
Dear Bleecker, you and I were young, 
When first we came together, 
In days the poets oft have sung, 
As life’s fair Springtime weather. 


Whatever else the years have done 
To make us both grow older, . 
The friendship that was then begun 
Has warmer grown, not colder, 


Till now, old merely means old friends, 
And friendship, like Madeira, 

With the fine flavor that age lends, 
Grows riper, richer, rarer. 


With my love and blessing, my dear old friend. 


March 7, 1906. —wW. C. D. 





Sherman Anti-Trust Act. 


SupREME CourRT OF THE UNITED STATES. 
October Term, 1905. 


Epwarp F, Hate v. WILLIAM HENKEL. 


Appeal from the Circuit Court of the United 
States, Southern District of New York. 


1. Constitutional Rights—Immunity Clause.—In a 
proceeding under the Sherman Act to protect trade 
and against unlawful restraint and 
monopolies and under the act of 1903 amendatory 
thereof, no person can be prosecuted or subjected to 
any penalty or forfeiture on account of any matter 
or thing concerning which he may testify or produce 
documentary evidence in such proceeding. 

2. Same.—Such immunity to agent is 
and does not extend so as to protect the corporation 
of which he is the agent and representative. 

3. Same.—Same.—The fact that an immunity 
granted to a witness under the Federal statute would 
not prevent a prosecution of such witness under a 
State statute will not invalidate Federal 
statute under the Federal constitutional amend- 
ments. 

4. Same—Production of Books and Papers.—As 
the witness cannot avail himself of the constitutional 
amendments to avoid testifying, it follows that he 
cannot set up those amendments as against the 
production of books and papers in his possession or 
control, since in respect to these also: he would be 
protected by the immunity act. 


commerce 


personal 


such 


This was an appeal from a final order of the Cir- 
cuit Court made June 18, 1905, dismissing a writ 
of habeas corpus and remanding the petitioner, Hale, 
to the custody of the marshal. 

The proceeding originated in a subpoena duces 
tecum, issued April 28, 1905, commanding Hale to 
appear before the grand jury at a time and place 
named, to “testify and give evidence in a certain 
action now pending in the Circuit Court 
of the United States for the Southern District of New 
York, between the United States of America and 
the American Tobacco Company and MacAndrews & 
Forbes Company on the part of the United States, 
and that you bring with you and produce at the time 
and place aforesaid :” 

1, All understandings, agreements, arrangements, 
or contracts, whether evidenced by correspondence, 
memoranda, formal agreements, or other writings, 
between MacAndrews & Forbes Company and six 
other firms and corporations named, from the date 
of the organization of the said MacAndrews & 
Forbes Company. 

2. All correspondence by letter or telegram be 
tween MacAndrews & Forbes Company and six othet 
firms and corporations. 

3. All reports made or accounts rendered by thes 
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six companies or corporations to the principal com 


any. 
; 4. Any agreements or contracts or arrangements, 
however evidenced, between MacAndrews & Forbes 
Company and the Amsterdam Supply Company or 
The American Tobacco Company or the Continental 
Company or the Consolidated Tobacco Company. 

5. All letters received by the MacAndrews & 
Forbes Company since the date of its organization 
from thirteen other companies named, located in 
different parts of the United States, and also copies 
of all correspondence with such companies. 

Petitioner appeared ‘before the grand jury in 
obedience to the subpoena, and before being sworn 
asked to be advised of the nature of the investiga- 
tion in which he had been summoned; whether under 
any statute of the United States, and the specific 
charge, if any had been made, in order that he 
might learn whether or not the grand jury had any 
lawful right to make the inquiry, and also that he 
be furnished with a copy of the complaint, informa- 
tion or proposed indictment upon which they were 
acting; that he had been informed that there was 
no action pending in the Circuit Court as stated 
in the subpena, and that the grand jury was in- 
vestigating no specific charge against any one, and 
he therefore declined to First, because 
there was no legal warrant for his examination, and, 
second, because his answers might tend to incrim- 


answer: 


inate him. 

After stating his name, residence and the fact that 
he was secretary and treasurer of the MacAndrews 
& Forbes Company, he declined to answer all of the 
questions in regard to the business of the company, 
its officers, the location of its office, or its agreement 
or arrangements with other companies. He was 
thereupon advised by the assistant district attorney 
that this was a proceeding under the Sherman Act 
to protect trade and commerce against unlawful re- 
straint and monopolies; that under the act of 1903, 
amendatory thereof, no person could. be prosecuted 
or subjected to any penalty or forfeiture on ac- 
count of any matter or thing concerning which he 
might testify or produce documentary evidence in 
any prosecution under said act, and that he thereby 
offered and assured appellant immunity from pun- 
ishment. The witness still persisted in his refusal 
to answer all questions. 

He also declined to produce the papers and docu- 
ments called for in the subpoena: 

First. Because it would have been a physical im- 
possibility to have gotten them together within the 
time allowed. 

Second. Because he was advised by counsel that 
he was under no legal obligations to produce any- 
thing called for by the subpena. 

Third. Because they might tend to incriminate 
him. 

Whereupon the grand jury reported the matter to 


i 





the court, and made a presentment that Hale was in 
contempt, and that the proper proceedings should be 
taken. Thereupon all the parties appeared before the 
Cireuit Judge, who directed the witness to answer 
the questions and produce the papers. Appellant 
still persisting in his refusal, the Circuit Judge held 
him to be in contempt, and committed him to the 
custody of the marshal until he should answer the 
questions and produce the papers. A writ of habeas 
corpus was thereupon sued out, and a hearing had 
before another judge of the same court, who dis- 
charged the writ and remanded the petitioner. 

Mr. Justice Brown delivered the opinion of the 
court. 

1. 

2. Appellant also invokes the protection of the 
Fifth Amendment to the Constitution, which de- 
clares that no person “shall be compelled in any 
criminal case to be a witness against himself,” and 
in reply to various questions put to him he declined 
to answer, on the ground that he would thereby in- 
criminate himself. 

The answer to this is found in a proviso to the 
general appropriation act of February 25, 1903. 
(32 Stat. 854-903), that “no person shall be pros- 
ecuted or be subject to any penalty or forfeiture for 
or on account of any transaction, matter or thing 
concerning which he may testify or produce evi- 
dence, documentary or otherwise, in any proceeding, 
suit or prosecution under said acts,” of which the 
anti-trust law is one, providing, however, that “no 
person so testifying shall be exempt from prosecution 
or punishment for perjury committed in so testify- 
ing.” 

While there may be some doubt whether the exam- 
ination of witnessses before a grand jury is a suit 
or prosecution, we have no doubt that it is a “pro- 
ceeding” within the meaning of this proviso. The 
word should receive as wide a construction as is 
necessary to protect the witness in his disclosures, 
whenever such disclosures are made in pursuance 
of a judicial inquiry, whether such inquiry. be insti- 
tuted by a grand jury, or upon the trial of an in- 
dictment found by them. The word “proceeding” is 
not a technical one, and is aptly used by courts to 
designate an inquiry before a grand jury. It has re- 
ceived this interpretation in a number of cases. 
(Yates v, The Queen, 14 Q. B. D. 648; Hogan v. 
State, 30 Wis. 428.) 

The object of the amendment is to establish in 
express language and upon a firm basis the gen- 
eral principle of English and American jurispru- 
dence, that no one shall be compelled to give testi- 
mony which may expose him to prosecution for 
erime. It is not declared that he may not be com- 
pelled to testify to facts which may impair his repu- 
tation for probity, or even-tend to disgrace him, 
but the line is drawn at testimony*that may expose 
him to prosecution. If the testimony relate to crim- 
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inal acts long since past, and against the prosecution 
of which the statute of limitations has run, or for 
which he has already received a pardon or is guar- 
anteed an immunity, the amendment does not apply. 

The interdiction of the Fifth Amendment operates 
only where a witness is asked to incriminate him- 
self—in other words to give testimony which may 
possibly expose him to a criminal charge. But if the 
criminality has already been taken away, the amend- 
ment ceases to apply. The criminality provided 
against is a present, not a past'criminality, which 
lingers only as a memory and involves no present 
danger of prosecution. To put an extreme case, a 
man in his boyhood or youth may have committed 
acts which the law pronounces criminal, but it 
would never be asserted that he would thereby be 
made a criminal for life. It is here that the law 
steps in and says that if the offense be outlawed or 
pardoned or its criminality has been removed by 
statute, the amendment ceases to apply. The ex- 
tent of this immunity was fully considered by this 
court in Counselman v. Hitchcock (142 U. S. 547), 
in which the immunity offered by R. 8. section $60, 


was declared to be insufficient. In consequence of 


this descision an act was passed applicable to testi- 
mony before the interstate commerce commission in 
almost the exact language of the act of February 25, 
1903, above quoted. This act was declared by this 
eourt in Brown v. Walker (161 U. S. 591), to af- 
ford absolute immunity against prosecution for the 
offense to which the question related, and deprived 


the witness of his constitutional right to refuse to 
answer. Indeed, the act was passed apparently to 
meet the declaration in Counselman vy. Hitchcock 
586), that “a statutory enactment, to be valid, 
ust afford absolute immunity against future prose- 
cution for the offense to which the question relates.” 
If the constitutional amendment were unaffected by 
the immunity statute, it would put it within ihe 
power of the witness to be his own judge as to what 
would tend to incriminate him, and would justify 
him in refusing to answer almost any question in a 
criminal case, unless it clearly appeared that the 
immunity was not set up in good faith. 

We have no desire to restate the reasons given in 
Brown v. Walker, both in the opinion of the court, 
and in the dissenting opinion, wherein all the prior 
authorities were reviewed, and a conclusion reached 
by a majority of the court, which fully covers the 
case under consideration. 

The suggestion that a person who has testified 
compulsorily before a grand jury may not be able, 
if subsequently indicted for some matter concerning 
which he testified, to procure the evidence neces- 
sary to maintain his plea, is more fanciful than 
real. He would have not only his own oath in sup- 
port of his immunity, but the notes often, but not 
always, taken of the testimony before the grand 
jury, as well ds the testimony of the prosecuting 
officer, and of every member of the jury present. It 





is scarcely possible that all of them would have for. 
gotten the general nature of his incriminating tes. 
timony or that any serious conflict would arise 
therefrom. In any event, it is a question relating to 
the weight of the testimony which could scarcely be 
considered in determining the effect of the immunity 
statute. The difficulty of maintaining a case upon 
the available evidence is a danger which the law 
does not recognize. In prosecuting a case, or in 
setting up a defense, the law takes no account of the 
practical difficulty which either party may have in 
procuring his testimony. It judges of the law by 
the facts which each party claims, and not by what 
he may ultimately establish. 

The further suggestion that the statute offers no 
immunity from prosecution in the State courts was 
also fully considered in Brown v. Walker and held 
to be no answer. The converse of this was also de- 
cided in Jack vy. Kansas (199 U. S. 372), namely, 
that the fact that an immunity granted to a witness 
under a State statute would not prevent a prosecu- 
tion of such witness for a violation of a Federal 
statute, did not invalidate such statute under the 
Fourteenth Amendment. It was held both by this 
court and by the Supreme Court of Kansas that the 
possibility that information given by the witness 
might be used under the Federal act didnot oper- 
ate as a reason for permitting the witness to refuse 
to answer, and that a danger so unsubstantial and 
remote did not impair the legal immunity. Indeed, 
if che argument were a sound one it might be car- 
ried still further and held to apply not only to State 
prosecutions within the same jurisdiction, but to 
prosecutions under the criminal laws of other States 
to which the witness might have subjected himself. 
The question has been fully considered in England, 
and the conclusion reached that the only danger to 
be considered is one arising within the same juris- 
diction and under the same sovereignty.. (Queen 
v. Boyes, 1 B. & S. 311; King of Sicilies v. Wilcox, 
7 State Trials (N. S.), 1049, 1068; State v. March, 
1 Jones (Ga.), 526; State v. Thomas, 98 N. C. 
599.) The entire question of immunity is also ex- 
haustively treated in Wigmore on Evidence, sections 
2255-2259. 

The case of United States v. Saline Bank (1 Pet. 
100), is not in conflict with this. That was a 
bill for discovery, filed by the United States against 
the cashier of the Saline Bank, and the District 
Court of the Virginia District, who pleaded that the 
emission of certain unlawfull bills took place, within 
the State of Virginia, by the law whereof penalties 
were inflicted for such emissions. It was held that 
defendants were not bound to answer and subject 
them to those penalties. It is sufficient to say that 
the prosecution was under a State law which imposed 
the penalty, and that the Federal court was simply 
administering the State law, and no question arose 
as to a prosecution under another jurisdiction. But 
it is further insisted that while the immunity statute 
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may protect individual witnesses it would not pro- 
tect the corporation of which appellant was the 
agent and representative. This is true, but the 
answer is that it was not designed to do so. The 
right of a person under the Fifth Amendment to re- 
fuse to incriminate himself is purely a personal 
privilege of the witness. It was never intended to 
permit him to plead the fact that some third person 
might be incriminated by his testimony, even 
though he were the agent of such person. A privi- 
lege so extensive might be used to put a stop to the 
examination of every witness who was called upon 
to testify before the grand jury with regard to the 
doings or business of his principal, whether such 
principal were an individual or a corporation. The 
question whether a corporation is a “ person” 
within the meaning of this amendment really does 
not arise, except perhaps where a corporation is 
calied upon to answer a bill of discovery, since it 
can only be heard by oral evidence in the person of 
some one of its agents or employes. The amendment 
is limited to a person who shall be compelled in any 
crimnal case to be a witness against himself, and if 
he cannot set up the privilege of a third person, he 
certainly cannot set up the privilege of a corpora- 
tion. As the combination or conspiracies provided 
against by the Sherman Anti-Trust Act can ordi. 
narily be proved only by the testimony of parties 
thereto, in the person of their agents or employes, 
the privilege claimed would practically nullify the 
whole act of Congress. Of what use would it be for 
the legislature to declare these combinations unlaw- 
ful if the judicial power may close the door of access 
to every available source of information upon the 
subject? Indeed, so strict is the rule that the privi 
lege is a personal one that it has been held in some 
cases that counsel will not be allowed to make the 
objection. The witness should have answered these 
questions. 

3. The second branch of the case relates to the 
non-production by the witness of the books and 
papers called for by the subpoena duces tecum. The 
witness put his refusal on the ground, first, that it 
was impossible for him to collect them within the 
time allowed; second, because he was advised by 
counsel that under the circumstances he was under 
no obligation to produce them; and finally because 
they might tend to incriminate him. 

Had the witness relied soley upon the first ground, 
doubtless the court would have given him the neces- 
sary time. The last ground we have already held 
untenable. While the second ground does not set 
forth with technical accuracy the real reason for 
declining to produce them, the witness could not he 
expected to speak with legal exactness, and we think 
is entitled to assert that the subpoena was an in- 
fringement upon the Fourth Amendment to the Con- 
stitution, which declares that “the right of the peo- 
ple to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures 








shall not be violated, and no warrants shall be 
issued but upon probable cause, supported by oath 
or affirmation, and particularly describing the place 
to be searched, and the persons or things to be 
seized.” 

The construction of this amendment was exhaust- 
ively considered in the case of Boyd v. United States 
(116 U. S. 616), which was an information in rem 
against certain cases of plate glass, alleged to have 
been imported in fraud of the revenue acts. On the 
trial it became important to show the quantity and 
value of the glass contained in a number of cases 
previously imported; and the district judge, under 
section 5 of the act of June 22, 1874, directed a 
notice to be given to the claimants, requiring them 
to produce the invoice of these cases under penalty 
that the allegations respecting their contents should 
be taken as confessed. We held (page 622) “ that 
a compulsory production of a man’s private papers 
to establish a criminal charge against him, or to 
forfeit his property, is within the scope of the Fourth 
Amendment, in all cases in which a search and seiz- 
ure would be,” and that the order in question was 
an unreasonable search within that 
amendment. 

The history of this provision of the constitution 
and its connection with the former practice of gen- 
eral warrants, or writs of assistance, was given at 
great length, and the conclusion reached that the 
compulsory extortion of a man’s own testimony, or 
of his private papers, to connect him with a crime cr 
a forfeiture of his goods, is illegal (p. 634), is com- 
pelling a man to be a witness against himself, within 
the meaning of the Fifth Amendment, and is the 
equivalent of a search and seizure—and an unrea- 
sonable search and the Fourth 


and seizure 


seizure—within 
Amendment, 

Subsequent cases treat the Fourth and Fifth 
Amendments as quite distinct, having different his- 
tories, and performing separate functions. Thus in 
the case of Interstate Commerce Commission v. Brime 
son (154 U. S. 447), the constitutionality of the 
Interstate Commerce Act, so far as it authorized the 
Circuit Courts to use their processes in aid of in- 
quiries before the Commission, was sustained, the 
court observing in that connection: 

“Tt was clearly competent for Congress, to that 
end, to invest the Commission with authority to re- 
quire the attendance and testimony of witnesses, and 
the production of books, papers, tariffs, contracts, 
agreements and documents relating to any matter 
legally committed to that body for investigation, 
We do not understand that any of these propositions 
are disputed in this case.” 

The case of Adams v. United States (192 U. S, 
585), which was a writ of error to the Supfeme 
Court of the State of New York, involving the seiz- 
ure of certain gambling paraphernalia, was treated 
as involving the construction of the Fourth and 
Fifth Amendments to the Federal Constitution. It 
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was held, in substance, that the fact that papers 
pertinent to the issue may have been illegally taken 
from the possession of the party against whom they 
are offered, was not a valid objection to their ad- 
missibility; that the admission as evidence in a 
criminal trial of papers found in the execution of a 
valid search warrant prior to the indictment, was 
not an infringement of the Fifth Amendment, aul 
that by the introduction of such evidence defendant 
was not compelled to incrimnate himself. 

The substance of the opinion is contained in the 
following paragraph. It was contended that, “If 
a search warrant is issued for stolen property and 
burglars’ tools be discovered and seized, they are 10 
be excluded from the testimony by force of these 
amendments. We think they were never in- 
tended to have that effect, but are rather designed to 
protect against compulsory testimony from a defend- 
ant against himself in a criminal trial, and to 
punish wrongful invasion of the home of the citizen 
or the unwarranted seizure of his papers and prop- 
erty, and to render invalid legislation or judicial 
procedure having such effect.” 

The Boyd case must also be read in connection 
with the still later case of Interstate Commerce 
Commission v. Baird (194 U. S. 25), which arose upon 
the petition of the Commission for orders requiring 
the testimony of witnesses and the production of 
certain books, papers and documents. The case 
grew out of a complaint against certain railway 
companies that they charged unreasonable and un- 
just rates for the transportation of anthracite coal. 
Objection was made to the production of certain con- 
tracts between these companies upon the ground that 
it would compel the witnesses to furnish evidence 
against themselves in violation of the Fifth Amend- 
ment, and would also subject the parties to unrea- 
sonable searches and seizures. It was held that the 
Cireuit Court erred in holding the contracts to be 
irrelevant, and in refusing to order their produc. 
tion as evidence by the witnesses who were parties 
to the appeal. In delivering the opinion of the court 
the Boyd case was again considered in connection 
with the Fourth and Fifth Amendments, and the 
remark made by Mr. Justice Day that the immunity 
statute of 1893 “ protects the witness from such use 
of the testimony given as will result in his punish- 
ment for crime or the forfeiture of his estate.” 

Having already held that by reason of the immu- 
nity act of 1903, the witness could not avail himself 
of the Fifth Amendment, it follows that he cannot 
set up that amendment as against the production of 
the books and papers since in respect to these he 
would also be protected by the immunity act. We 
think it quite clear that the search and seizure 
clause of the Fourth Amendment was not intended 
to interfere with the power of courts to compel, 
through a subpoena duces tecum, the production, 
upon a trial in court, of documentary evidence. As 
remarked in Summers v. Mosely (2 Cr. & M. 477), 





it would be “utterly impossible to carry on the ad. 
ministration of justice” without this writ. ‘The 
following authorities are conclusive upon this ques 
tion Amey v. Long, 9 East, 473; Bull v. Loveland, 10 
Pick, 9; U. S. Express Co. v. Henderson, 69 Iowa, 
40; Greenleaf on Evidence, 469a; Wigmore on Evi- 
dence, section 2264. 

If, whenever an officer or employe of a corpora- 
tion were summoned before a grand jury as a witness 
he could refuse to produce the books and documents 
of such corporation, upon the ground that they wovld 
incriminate the corporation itself it would result in 
the failure of a large number of cases where the 
illegal combination was determinable only upon the 
examination of such papers. But conceding that the 
witness was an officer of the corporation under in- 
vestigation, and that he was entitled to assert the 
rights of the corporation with respect to the pro- 
duction of its books and papers, we are of the opin- 
ion that there is a clear distinction in this par- 
ticular between an individual and a corporation, and 
that the latter has no right to refuse to submit its 
books and papers for an examination at the suit of 
the State. The individual may stand upon his con- 
stitutional rights as a citizen. He is entitled to 
carry on his private business in his own way. His 
power to contract is unlimited. He owes no duty to 
the State or to his neighbors to divulge his business 
or to open his doors to an investigation so far as it 


may tend to criminate him. He owes no such duty 


|to the State, since he receives nothing therefrom ‘e- 


\yond the protection of his life and property. His 
rights are such as existed by the law of the land 
long antecedent to the organization of the State, and 
can only be taken from him by due process of !aw 
and in accordance with the constitution. -Among his 
rights are a refusal to incriminate himself, and ihe 
immunity of himself and his property from arrest 
and seizure except under a warrant of the law. He 
owes nothing to the public so long as he does ict 
trespass upon their rights. 

Upon the other hand, the corporation is a creature 
of the State. It is presumed to be incorporated for 
the benefit of the public. It receives certain special 
privileges and franchises, and holds them subject 
to the laws of the State and the limitations of its 
charter. Its powers are limited by law. It can 
make no contract not authorized by its charter. Its 
rights to act as a corporation are only preserved to 
it so long as it obeys the laws of its creation. There 
is a reserved right in the legislature to investigate 
its contracts and find out whether it has exceeded 
its powers. It would be a strange anomaly to hold 
that a State, having chartered a corporation to 
make use of certain franchises, could not in the ex: 
ercise of its sovereignty inquire how these franchises 
had been employed and whether they had been abused 
and demand the production of the corporate books 
and papers for that purpose. The defense amouals 
to this: That an officer of a corporation, which is 
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charged with a criminal violation of the statute, 
may plead the criminality of such corporation as a 
refusal to produce its books. While an individual 
may lawfully refuse to answer incriminating ques- 
tions unless protected by an immunity statute, it 
does not follow that a corporation, vested with 
special privileges and franchises, may refuse to show 
its hand when charged with an abuse of such privi- 
leges. It is true that the corporation in this ease 
was chartered under the laws of New Jersey, and 
that it receives its franchise from the legislature of 
that State; but such franchises, so far as they in- 
volve questions of interstate commerce, must also be 
exercised in subordination to the power of Congress 
to regulate such commerce, and in respect to this 
the general government may also assert a sovereign 
authority to ascertain whether such franchises have 
been exercised in a lawful manner, with a due re- 
gard to its own laws. Being subject to this dual 
sovereignty, the general government possesses the 
same right to see that its own laws are respected as 
the State would have with respect to the special fran 
chises vested in it by the laws of the State. The 
powers of the general government in this particular 
in vindication of its own laws are the same as if the 
corporation had been created by an act of Congress. 
It is not intended ‘to intimate, however, that it has 
a general visitatorial power over State corporations. 

$. Although, for the reasons above stated, we are 
of the opinion that an officer of a corporation which 
is charged with a violation of a statute of the State 
of its creation, 6r of an act of Congress passed in 
the exercise of its constitutional powers, cannot re- 
fuse to produce the books and papers of such corpo- 
ration, we do not wish to be understood as holding 
that a corporation is not entitled to immunity, under 
the Fourth Amendment, 
searches and seizures. 


unreasonable 
A corporation is, after all, 
but an association of individuals under an assumed 
name with a distinct legal entity. In organizing 
itself as a collective body it waives no constitution il 
immunities’ appropriate to such body. 
cannot be taken without cofmpensation. 


against 


Its property 
It can only 
be proceeded against by due process of law, and is 
protected under the Fourteenth Amendment against 
unlawful (Gulph, 
Company v. 165 U. S. 150, 
cited.) 

We are also of opinion that an order for the pro- 
duction of books and papers may constitute an un- 
reasonable und se:zure within the Fourth 
Amendment. While a search ordinarily implies 
a quest by an officer of the law, and a seizure con- 
templates a forcible dispossession of the owner, still, 
as was held in the Boyd case, the substance of the 
offense is the compulsory production of private pa- 
pers, whether under a search warrant or a subpoena 
duces tecum, against which the person, be he indi- 
vidual or corporation, is entitled to protection. Ap- 
pyling the test of reasonableness to the present case, 


discrimination. 
Ellis, 


Railroad 
and cases 


etc., 
154, 


s2a.ch: 








we think the subpoena duces tecum is far too 
sweeping in its terms to be regarded as reasonable. 
It does not require the production of a single con- 
tract, or of contracts with a particular corporation, 
or a limited number of documents, but all under- 
standings, contracts or correspondence between the 
McAndrews & Forbes Company, and no less than 
six different companies, as well as all reports made, 
and = accounts rendered by such companies 
the of the organization of the Me- 
Andrews & Forbes Company, as well as all letters 
received from that company since its organization 
from more than a dozen different companies, situ- 
ated in seven different States in the Union. 

If the writ had required the production of all the 
books, papers and documents found in the office of 
the McAndrews & Forbes Company, it would 
scarcely be more universal in its operation, or more 
completely put a the business of that 
company. Indeed, it is difficult to say how its 
business could be carried on after it had been 
denuded of this mass of material, which is not shown 
to be necessary in the prosecution of this case, and 
is clearly in violation of the general principle of law 
with regard to the particularity required in the 
description of documents necessary to a search war- 
rant or subpena. Doubtless many, if not all, of 
these documents may ultimately be required, but 
some necessity should be shown, either from an ex- 
amination of the or from the 
transactions companies with the 
other companies implicated or some evidence of their 
materiality produced, to justify an order for the 
production of such a mass of papers. 


from date 


stop to 


witnesses orally, 


known of these 


A general sub- 
poena of this description is equally as indefensible 9s 
a search warrant would be if 


"9 


fo 


couched in similar 
srown, Mo. 83; Shaftesbury v. 
Arrowsmith, 4 Ves. 66; Lee vy. Angas, L. R. 2 Eq. 
59.) 


terms. (Ex parte 


But this objection to the subpoena does not go to 
the validity of the order remanding the petitioner, 
which is, therefore, affirmed. 


Mr. Justice MCKENNA, concurring: 

I concur in the judgment but not in all the 
propositions declared by the court. I think the 
subpoena is sufficiently definite. The charge pending 
was a violation of the anti-trust act of 1890. The 
documents and papers sought were the understand- 
ings and agreements of the accused companies. That 
the documents commanded were many or evidenced 
transactions occurring through a period of time are 
not circumstances fatal to the validity of the 
subpoena. If there was a violation of the anti-trust 
act, that is, combination in restraint of trade, it 
would be probably evidenced by formal agreements, 
but it might also be evidenced or its transactions 
alluded to in telegrams and letters sent during the 
time the combination operated. Each telegram, each 
letter, would contribute proof, and therefore material 
testimony. Why then should they not be produced? 
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What answer is given? It is said the subpoena is 
tantamount to requiring all the books papers and 
documents found in the office of the McAndrews & 
Forbes Company, and an embarrassment is con- 
jectured as a result to its business. These, then, 
I assume, are the detrimental consequences that will 
be produced by obedience to the subpoena. If such 
consequences could be granted they are not fatal to 
the subpoena. But they may be denied. There can 
be’ at most but a temporary use of the books, and 
this can be accommodated to the convenience of 
parties it is matter for the Court, and we cannot 
assume that the Court will fail of consideration for 
the interest of parties or subject them to more in- 
convenience than the demands of justice may require. 

I cannot think that the consequences mentioned 
are important or necessary to the argument. A 
more serious matter is the application of the Fourth 
Amendment of the constitution of the United States. 

It is said “a search implies a quest by an officer of 
the law; a seizure contemplates a forcible dispos- 
session of the owner.” Nothing can be more direct 
and plain; nothing more expressive to distinguish a 
subpoena from a search warrant. Can a subpoena 
lose this essential distinction from a search warrant 
by the generality or speciality of its terms? I think 
not. The distinction is based upon what is author- 
ized or directed to be done—not upon the form of 
words by which the authority or command is given. 
“The quest of an officer’ acts upon the things 
themselves—may be secret, intrusive, accompanied by 


force. The service of a subpoena is but the delivery 
of a paper to a party—is open and above board. 


There is no element of trespass or force in it. It 
does not disturb the possession of property. It ean- 
not be finally enforced except at the challenge, and 
a judgment of the court upon the challenge. This 
is a safeguard against abuse the same as it is of 
other processes of the law, and it is all that can be 
allowed without serious embarrassment to the ad- 
ministration of justice. Of course, it constrains the 
will of parties, subjects their property to the uses 
of proof. But we are surely not prepared to say 
that such uses are unreasonable or are sacrifices 
which the law may not demand. 

However, I may apprehend consequences that th< 
opinion does not intend. It seems to be admitted 
that many, if not all, of the documents may ulti- 
mately be required, but it is said: “Some. necessity 
should be shown, either from an examination of the 
witnesses orally, or from the known transactions cf 
these companies with the other companies impli- 
cated, or some evidence of their materiality pro- 
duced, to justify an order for their production.” This 
intimats a different objection to the order of the 
court than the generality of the subpoena, and if 
good at all, would be good even though few instead of 
many documents had been required or described 
ever so specifically. I am constrained to dissent 
from it. The materiality of his testimony is not 





open to a witness to determine, and the order of 
proof is for the court. Besides, if a grand jury may 
investigate without specific charge, may investigate 
upon the suggestion of one of its members, must it 
demonstrate the materiality of every piece of testi- 
mony it calls for before it can require the testimony? 
So limit the power of a grand jury and you may 
make it impotent in cases where it needs power most 
and in which its function can best be exercised. 
But what does the record show? It shows that 
Hale refused to give the testimony tliat, this court 
says, should have preceded the order under review. 
He refused to answer what the business of the Mc- 
Andrews & Forbes Company was or where its office 
was, or whether there was an agreement with the 
company and the American Tobacco Company in re- 
gard to the products of their respective businesses or 
whether the company he represented sold its pro- 
ducts throughout the United States. The groun! 
of refusal was that there was no legal warrant or 
authority for his examination, not that the docu- 
ments or testimony was not material or not shown to 
Besides, after objection made to the 
laying of a foundation, it cannot be objected that no 
And it seems to be an after- 
thought in the proceedings on habeas corpus that the 
ground objection to examination did not exclusively 


be material. 
foundation was laid. 
refer to the want of power in thé grand jury. 


By of its dominion over interstate com- 
merce Congress has power, the opinion of the court 


virtue 


asserts, over corporations engaged in that commerce. 
And the power is the same as if the corporations had 
And yet it is said to he 
a power subject to the limitation of the Fourth 
To this I am not prepared to assent. 


been created by Congress. 


Amendment. 
I have already pointed out the essential distinctions 
between a subpoena duces tecum and a search war- 
rant, and it may be that the case at bar demands 
from me no expression of opinion of the Fourth 
Amendment. And I 
vation in the opinion of the court of the power of 
Congress to require by direct legislation the fullest 
disclosures of their affairs from corporations ev- 
gaged in interstate commerce. 


am mindful too of the reser- 


While recogniziny 
this may be true, and, that until such power is ex- 
ercised, there may be reasons for holding that cor- 
porations are entitled to the protection of the Fourth 
Amendment, there are reasons against the contention, 
and I wish to guard against any action which woul: 
preclude against their consideration in cases where 
the Fourth Amendment may be a more determining 
factor than it is in the case at bar. There are 
certainly strong reasons for the contention that if 
corporations cannot plead the immunity of the Fifth 
Amendment, they cannot plead the immunity of the 
Fourth Amendment. The protection of both ameni- 
ments it can be contended is against the compulsory 
production of evidence to be used in criminal trials. 
Such warrants are used in aid of public prosecutions 
(Cooley Constitutional Lim. 6th Ed. 364), and in 
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soyd vy. United States (116 U. S, 616), a relation 
between the Fourth Amendment and the Fifth 
Amendment was declared. It was said the Amend- 
ments throw great light on each other, “for the ‘un- 
reasonable searches and seizures’ condemned in the 
Fourth Amendment are almost always made for the 
purpose of compelling a man to give evidence against 
himself, which in criminal cases is condemned in the 
Fifth Amendment, and compelling a man in a 
criminal case to be a witness against himself’? whieh 
is condemned in the Fifth Amendment throws light 
on the question as to what is an ‘unreasonable search 
seizure’ within the meaning of the Fourth 
And we have been unable to perceive 
seizure of a man’s private books and 
papers to be used in evidence against him is sub- 
stantially different from compelling him to be a 
witness against himself.” Boyd y. United States is 
still recognized, and if its reasoning remains unim- 
paired, and the purpose and effect of the Fourth 
Amendment receives illumination from the Fifth, er, 
to express the idea differently, if the Amendments 
are the complements of each other directed against 


and 
Amendment. 
that the 


the different ways by which a man’s immunity from 
giving evidence against himself may be violated, 
it would seem a strong, if not an inevitable con- 
clusion that if corporations have not such immunity 
they can no more claim the protection of the Fourth 
Amendment than they can of the Fifth. 


Mr. Justice HARLAN, concurring: 

I concur entirely in what is said in the opinion as 
to the powers and functions of a grand jury and the 
scope of the Fifth Amendment of the Constitution. 
I concur also in the affirmance of the judgment; but 
ex- 
the 
for 


must withhold my assent to some of the views 
pressed in the opinion. me that 
witness was not entitled to assert, as a reason 
his not obeying the order of the court, that 
subpoena duces tecum was an infringement of the 
Fourth Amendment, declaring that “the right of the 


people to be secure in their persons, houses, papers 


It seems to 


the 


and effects, against unreasonable searches and sciz- 
ures shall not be violated, and no warrants shall 
issue- but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.” 
It may be—I am inclined to think it was, as a mat- 
ter of procedure and practice—that the subpoena 
duces tecum was too broad and indefinite. But the 
error of the court in that regard, if error it was, 
did not affect its jurisdiction to make the order, 
nor authorize the witness—whose personal rights, 
let it be observed, were in nowise involved in the 
pending inquiry—to say that he would not obey the 
direction of the court or respect its subpoena, be- 
cause it amounted to an unreasonable search and 
seizure of the books papers and records of the cor 
poration whose conduct, so far as it related to the 
Sherman Anti-Trust Act, was the subject of exam- 





ination. It was not his privilege to stand between 
the corporation and the government in the investi- 
gation before the-grand jury. In my opinion, a 
corporation—“an artificial being, visible, intangible 
and existing only in contemplation of law”’—cannot 
claim the immunity given by the Fourth Amend- 
ment; for it is not a part of the “ People,” within 
the meaning of that amendment. Nor is it embraced 
by the words “their persons” in the amendment. If 
a contrary view obtains, the power of the govern- 
ment by its representatives to look through the books, 
records and papers of a corporation of its own cre- 
ation, to ascertain whether that corporation has 
obeyed or is defying the law, will be greatly curtailed, 
if not destroyed. If a corporation, when its affairs 
are under examination by a grand jury proceed- 
ing in its work under the orders of the court, can 
plead the immunity given by the Fourth Amend- 
ment against unreasonable and seizures, 
may it not equally rely upon the amendment to pro- 
tect it against any statute authorizing the exam- 
ination by the agents of .the government creating 
it, of all its papers, documents and records, unless 
they specify the particular papers, documents and 
records to be examined? If the order of the court 
below is to be deemed invalid as an unreasonable 
search and seizure of the papers, books and records 
of the corporation, could it be deemed valid if it 
had been made under the authority of an act of 
Congress? Congress could not, any more than a 
court, authorize a seizure or search in violation of 
the Fourth Amendment. In my judgment a grand 


searches 


jury seeking, in the discharge of its publie duties, 
to ascertain whether a corporation had violated the 
law in any particular had, I think, the right to 


look into the books, 


papers and records of such 
corporation; and no officer of that corporation can 
rightfully refuse, when required to do so by the 
court, to produce its books, papers and records in his 
official custody, upon the ground simply that the 
order was, as to the corporation, an unreasonable 
search and seizure within the meaning of the Fourth 
Amendment. If the order involved the personal 
security of the witness, a wholly different question 
would be presented. 

Mr. Justice Brewer, dissenting: With what is 
said in the opinion of the court of the necessity of 
a “charge.” with the ruling that the immunity 
granted by the Federal statute concludes the nation, 
with the holding that the protection accorded by 
the Fifth Amendment to the constitution is personal 
to the individual and does not extend to an agent 
of an individual or justify such agent in refusing to 
give testimony incriminating his principal, and also 
that the subpoena duces tecum cannot be sustained I 
fully agree. 

Further, the immunities and protection of articles 
4 and 5, and, in addition of article 14 of the amend 
ments to the federal constitution are available to 
corporations so far as in the nature of things they 





78 THE ALBANY LAW JOURNAL. 








are applicable. A corporation is a citizen of a 
State for purposes of jurisdiction of federal courts. 
As a citizen it may locate mining claims under the 
laws of the United States (McKinley ’v. Wheeler, 130 
U. S. 630), and is entitled to the benefit of the In- 
dian Depredation Acts. United States v. North- 
western Express Company (164 U. S. 686). Indeed 
it is essentially but an association of individuals, to 
which is given certain rights and privileges, and in 
‘which is vested the legal title. But the’ beneficial 
ownership is in the individuals, the corporation be- 
ing simply an instrumentality, but which the powers 
granted to these associated individuals may be 
exercised. As said by, Chief Justice MARSHALL in 
Providence Bank y. Billings (4 Pet. 514, 562): “ The 
great object of an incorporation is to bestow the 
character and properties of individuality of a col- 
lective and changing body of men.” 

Its property may not be taken for public use 
without just compensation. It cannot be subjected to 
unreasonable searches and seizures. It cannot be 
compelled to be a witness against itself, nor can it be 
deprived of life, or property without due process of 
law. 

It may be well to compare the words of descrip- 
tion in articles 4 and 5 with those in article 14. 
Article 4: “The right of the people to be secure 
+ « + no warrant shall issue particularly 
describing . . . the things to be 
seized.” Article 5: “No person shall be 
compelled in any criminal case to be a_ witness 
against himself, nor to be deprived of life, liberty or 
property without due process of law; nor shall 
private property be taken for public use without 
just compensation.” Article 14: “Nor shall any 
State deprive any person of life, liberty or prop- 
erty without due process of law; nor deny to any 
person within its jurisdiction the equal protection 
of the laws.” 

United States v. Amedy (11 Wheat. 392), was the 
ease of an indictment under an act of Congress for 
destroying a vessel with intent to prejudice the 
underwriters. The act of Congress declared that 
“if any person shall wilfully and corruptly 
cast away any ship or vessel with intent or 
design to prejudice any person or persons that hath 
underwritten or shall underwrite any policy,” ete. 
The indictment charged an intent to defraud an in- 
corporated insurance company, and the court held 
that a corporation is a person within the meaning of 
the act, saying (p. 412): ; 

“The mischief intended to be reached by the stat- 
ute is the same, whether it respects private or cor- 
porate persons. That corporations are, in law, for 
civil purposes, deemed persons, is unquestionable. 
And the citation from 2 inst, 736, establishes that 
they are so deemed within the purview of penal stat- 
utes. Lord Coke, there, in commenting on the statute 
of Eliz. ce. 7, respecting the erection of cottages, 
where the word used is ‘no person shall,’ &c., says, 


person or 





‘this extends as well to persons politic and incor- 
porate, as to natural persons whatsoever.’ ” 

In Santa Clara County v. Southern Pacific Rail- 
road (118 U. S. 394, 396), Mr. Chief Justice WAITE 
said: 

“The court does not wish to hear argument on the 
question whether the provision in the Fourteenth 
Amendment to the Constitution, which forbids a 
State to deny any person within its jurisdiction the 
equal protection of the laws, applies to these cor- 
porations. We are all of opinion that it does.” 

See also Pembina Mining Company v. Pennsylvania 
125 U. S. 181; Missouri Pacifie Railway Company 
v. Mackey, 127 U. 8S. 205; Minneapolis & St. Louis 
Railway Company v. Beckwith, 129 U. S. 26; Char- 
lotte, ete., Railroad v. Gibbes, 142 U. S. 386; Mono- 
gahela Navigation Company vy. United States, 148 
U. 8. 312; Gulf, Colorado & Santa Fe Ry. v. Ellis, 
165 U. 8. 150, 154, and cases cited; Chicago, Bur- 
lington & Quincy Railroad Company yv. Chicago, 166 
U. 8S. 226, 

These later decisions were under the Fourteenth 
Amendment, but if the word “person” in that amend- 
ment includes corporations it also includes corpora- 
tions when used in the Fourth and Fifth Amend- 
ments. 

Neither does the fact that a ¢orporation is en- 
gaged in interstate commerce in any manner abridge 
the protection and immunities accorded by the 
amendments, The corporation of which the peti- 
tioner was an officer, was chartered by a State, and 
over it the general government has no more control 
than over an individual citizen of that State. Its 
power to regulate commerce does not carry with it 
a right to dispense with the Fourth and Fifth 
Amendments, to search or seize the papers of an indi- 
vidual or corporation, or deprive him or it of any 
immunity or protection secured by either amend- 
ment. It is true that there is a power of super- 
vision and inspection of the inside workings of a 
corporation, but it belongs to the creator of the 
corporation. If a State has chartered it, the power 
is lodged in the State. If the Nation, then in the 
Nation, and it cannot be exercised by any other 
authority. It is in the nature of the power of visita- 
tion. 

In Angell & Ames on Corporations, 9th ed. secs. 
684, 685, the authors say: ' 

“To render the charters or constitutions, ordin- 
ances and by-laws of corporations of perfect obliga- 
tion, and generally to maintain their peace and good 
government, these bodies are subject to visitation; or, 
in other words, to the inspection and control of tri- 
bunals recognized by the laws of the land. Civil 
corporations are visited by the government itself, 
through the medium of the courts of justice; but 
the internal affairs of ecclesiastical and eleemosynary 
corporations are, in general, inspected and controlled 
by a private visitor. 

“In this country, where there is no individual 
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founder or donor, the legislature are the visitors of 
all corporations founded by them for public pur- 
poses, and may direct judicial proceedings against 
them for abuse or neglects which at common law 
would cause a forfeiture of their charters.” 

The matter is discussed in Blackstone’s Com- 
mentaries, in par. 3, chap. 18, Book 1, and he says: 

“JT proceed, therefore, next to inquire, how these 
corporations may be visited. For corporations being 
composed of individuals, subject to human frailities. 
are liable, as well as private persons, to deviate from 
the end of their institution. And for that reason 
the law has provided proper persons to visit, inquire 
into, and correct all irregularities that arise in such 
corporations, either sole or aggregate, and whether 
ecclesiastical, civil or eleemosynary.” 

And in respect to civil corporations he adds (same 
paragraph and chapter) : 

“The law having by immemorial usage appointed 
them to be visited and inspected by the King, their 
founder in His Majesty’s Court of King’s Bench, ac- 
cording to the rules of the common law, they ought 
not to be visited elsewhere, or by any other author- 
ity.” 

In 2 Kent. p. 300, the author says: “ The visita- 
tion of civil corporations is by the government it- 
self, through the medium of the courts of justice.” 

In Amherst Academy v. Cowls (6 Pick. 427, 433), 
it was held that: 

“Without doubt the legislatures are the visitors of 
all corporations founded by them for public purposes, 


where there is no individual founder or donor, and |, 


may direct judicial process against them for abuses 
or neglects which by common law would cause a for- 
feiture of their charters.” 

The right of visitation is for the purpose of 
control and to see that the corporation keeps within 
the limits of its powers. It would be strange indeed 
if a corporation doing business in a dozen states was 
subject to the visitation of each of those states, and 
compelled to regulate its actions according to the 
judgments — perhaps the conflicting 


the several legislatures. 


judgments—of 
The fact that a state cor- 
poration may engage in business which is within 
the general regulating power of the national gov- 


ernment does not give it any power of visitation or 
any power to dispense with the immunities and pro- 


tection of the Fourth and Fifth Amendments. The 
national government has jurisdiction over crimes 
committed within its special territorial limits. Can 
it dispense in such cases with these immunities and 
protections? No more can it do so in respect to the 
acts and conduct of individuals coming within its 
regulating power. It has the same control over 
commerce with foreign nations as over that between 
the States. Boyd v. United States (116 U. S. 616), 
arose under the Revenue Acts, and the applicability 
of the Fourth and Fifth Amendments was sustained. 

Finally, as the subpoena duces tecum was the in- 
itiatory step in the proceedings before the grand 





jury against this petitioner, as that is the major fact 
in those proceedings, and as it is agreed that it is 
not sustainable, it seems to me that the order ad- 
judicating him in contempt should be set aside, and 
this notwithstanding that subsequently he improp- 
erly refused to answer certain questions. 

The case is not parallel to that of an indictment 
in two counts upon which a general judgment is 
entered, and one of which counts is held good and 
the other bad, for the habeas corpus statute (R. S., 
sec. 761) provides that “the court, or justice, or 
judge shall proceed in a summary way to 
dispose of the party as law and justice require.” 
Justice requires that he should not be subjected to 
the costs of this habeas corpus proceeding, or be 
punished for contempt when he was fully justified in 
disregarding the principal demand made upon him. 

I think the order of the Circuit Court should be 
reversed and the case remanded with instructions to 
discharge the petitioner, leaving to the grand jury 
the right to initiate new proceedings not subject to 
the objections to this. 





Jurisdiction of Surrogates’ Courts. 
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New York Court oF APPEALS. 
Decided February 13, 1906. 


In the Matter of the Accounting of Etta 8S. THomp- 
son, as Sole Executrix under the last will and tes- 
tament of Francis A, THOMPSON, deceased, 


Appeal from an order of the Appellate Division of 
the Supreme Court in the Second Judicial Depart- 
ment affirming a decree of the Surrogate of Kings 
county. 

Henry H. Pierce, for appellant; Edward W. S. 
Johnston, for respondent. 

Vann, J.—This proceeding was commenced before 
the Surrogate of Kings county by Charles A. Bryan, 
a creditor of Francis A. Thompson, deceased, to 
compel Ella 8. Thompson, his executrix, to make and 
file an account of her proceedings. An order was 
made accordingly and thereupon she filed an account 
in which she stated that all the property received by 
her as executrix was worth but ten dollars, and that 
she had paid out for funeral expenses the sum of 
$188, thus leaving a deficit. The creditor filed ob- 
jections to the account and alleged that the execu- 
trix had omitted to state the collection by her of 
about $13,000, “said sum being the proportionate 
amount of a certain policy of life insurance, issued 
on the life of the above-named decedent by the Equi- 
table Life Assurance Society of the United States on 
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or about the 27th of February, 1895, for the sum of 
$34,000, upon which the annual premium paid by 
the decedent in his lifetime was $806.14, and three- 
eighths of said sum of $34,000 formed a part of the 
estate of said decedent.” The issue was tried before 
the surrogate against the objection of the execu- 
trix, promptly made at the beginning of the trial 
and many times renewed during its progress, that he 
had no jurisdiction to try the question whether said 
sum of $13,000 belonged to the wife, the beneficiary 
named in the policy, or to the estate of the decedent, 
or to his creditors. The objections were overruled 
and the executrix excepted. 

Upon the trial it appeared that one John Mor- 
timer died on the 28th of September, 1875, leaving a 
daughter, Ann E. Thompson, who died in January, 
1901, leaving a son, the decedent, Francis A. Thomp- 
son, who died in March, 1901, leaving Ella S. Thomp- 
son his widow and executrix. By the will of John 
Mortimer a trust fund amounting to $68,850 was 
created and the trustees were directed to pay the in- 
come therefrom to said Ann E. Thompson during her 
life, and after her death to divide the corpus among 
her lawful issue. The decedent, as one of her two 
children, thus became entitled in remainder to one- 
half of the fund in case he survived his mother. In 
March, 1895, he transferred his interest in the fund 
to one Cohen in consideration of $17,000, of which 
$5,000 was to be retained by Cohen and applied by 
him in payment of the annual premiums upon a 
policy of insurance issued at about the same time by 
the Equitable Life Assurance Society upon the life 
of the decedent for the sum of $34,000 in favor of his 
wife. By a tripartite agreement entered into be- 
tween the decedent, his wife and said Cohen, it was 
provided that if the entire amount of the sum thus 
appropriated to pay the premiums was not required 
the remainder was to be paid by Cohen to the dece- 
dent, his wife or the survivor. As a part of the ar- 
rangement Mrs. Thompson assigned the policy to 
Cohen to protect him against the contingency of the 
death of the decedent before his mother, but in case 
he survived his mother it was agreed that the policy, 
together with all rights and interests accruing there- 
under, should be reassigned to Mrs. Thompson. 
Cohen also agreed to pay the premiums on the policy 
until said sum of $5,000 devoted to that purpose 
should be exhausted, while the decedent and his wife 
agreed that they would then deposit annually with 
Cohen an amount sufficient to pay the current pre- 
mium, Seven annual premiums of $806.14 each 
were paid on said policy, of which five were paid by 
Cohen out of the fund of $5,000, while the other two 
were not paid by the decedent or out of his property. 
The decedent survived his mother for a few months 
and died in March, 1901. In the month of April fol- 
lowing the insurance company paid $34,000, the 
amount called for by the policy, to Cohen, and in 
January, 1902, Cohen paid the same to Mrs. Thomp- 
son, after deducting the sum of $1,250, allowed for 





the expense of certain litigation that had sprung up, 
and took a release from her individually and as 
executrix. 

The surrogate found these facts among others and 
adjudged that the account of the executrix should be 
surcharged with the sum of $12,911.88 for the benefit 
of the creditors of the decedent. The Appellate Di- 
vision affirmed, and Mrs. Thompson, both individ 
ually and as executrix, appealed to this court. 

Section 22 of the Domestic Relations Law, so far 
as now material, is as follows: “A married woman 
may, in her own name, or in the name of a third 
person, with his consent, as her trustee, cause the 
life of her husband to be insured for a definite 
period or for the term of his natural life. Where a 
married woman survives such period or term she is 
entitled to receive the insurance money, payable by 
the terms of the policy, as her separate property, 
and free from any claim of a creditor or representa- 
tive of her husband, except that where the premium 
actually paid annually out of the husband’s prop. 
erty exceeds five hundred dollars, that portion of 
the insurance money which is purchased by excess 
of premium above five hundred dollars, is primarily 
liable for the husband’s debts. * * * A _ policy 
of insurance on the life of any person for the benefit 
of a married woman is also assignable and may be 
surrendered to the company issuing the same, by her 
or her legal representative, with the written consent 
of the assured.” 

Construing this statute, we have held that the 
wife’s right-to the insurance fund created by the 
husband’s annual appropriation or investment of his 
moneys in premiums for insurance upon his life for 
the benefit of his wife does not rest upon contract, 
but upon legislative grant, exempting the fund from 
the claims of creditors; that the statute is an 
enabling act and relates to the remedy; that the 
State has the right to change the exemption before 
the fund reaches the wife, and, therefore, the proceeds 
of policies issued before the enactment of the statute 
are subject to its provisions (Kittel v. Domeyer, 175 
N. Y. 205). We further held in that case that the 
statute does not authorize an immediate proceeding 
by a creditor of the husband against the insurance 
fund without regard to the condition of the estate 
generally, and that the wife should not be deprived 
of any portion of the insurance moneys until it is 
ascertained by: administration upon the estate that 
the other assets will not suffice to satisfy the claims 
of creditors. We also declared that until such claims 
are discharged they are a lien upon so much of the 
insurance money as was purchased by the excess of 
the annual premium above $500; that the amount 
thus purchased is, as to the wife, a fund for all the 
creditors of the deceased and liable primarily for the 
payment of the husband’s debts in preference to the 
rights of the wife, which are thus postponed as to 
that part of the insurance to the rights of creditors. 

Although the burden was upon the creditors ‘of 
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showing what proportion of the insurance moneys 
received by Mrs. Thompson was purchased by the 
excess of the annual premium above $500, “actually 
paid annually out of” her “husband’s property,” they 
failed to show this as to two out of ile seven premi- 
ums. Still, the surrogate, for some reason that we 
cannot discover, held that the portion of such moneys 
purchased by the excess of each of the two premiums 
not paid by the husband or out of his property was 
liable for his debts the same as the portion of the 
excess actually paid out of his property. 

\s the jurisdiction of the surrogate to try the 
issue is challenged, that question should be first 
determined. A surrogate, meaning literally a sub- 
stitue, or one who acts for another, from the earliest 
times has been an officer of limited jurisdiction. 
Originally in England he was the bishop’s chancellor 
and presided for him in the diocesan court. In 
colonial times he was the delegate or substitute of 
the governor, and acting for him, admitted wills to 
probate. Shortly after the revolution statutes were 
which cautiously extended his powers by 
bringing other subjects within his jurisdiction (2 
Laws of N. Y., Jones & Varick’s ed., 71; I Green- 
leaf’s Laws, 238; 3 ib. 391; L. 1799, p. 724; I Web- 
ster’s Laws, pp. 317, 325; 3 ib. 158, 316; 5 ib. 138; 
L. 1813 p. 139; L. 1819, p. 215; L. 1823, p. 62). The 
Revised Statutes defined and to some extent en- 
larged his powers, but care was taken to prevent 
him, “under pretense of incidental powers or con- 
structive authority,” from exercising “any jurisdic- 
tion whatever not expressly given by some statute of 
the State” (2 R. S., 220, see. 1; Matter of Brick’s 
Estate, 15 Abb. Pr., 12, 15). In 1837 this severe 
restriction was repealed and it was held that the 
effect was to restore the _ incidental 
possessed by Surrogates’ Courts 
the Revised Statutes (Sipperly v. Baucus 24 N. Y. 
46). By the Judiciary Act of 1847, and by 
various other statutes, changes were made and defects 
corrected, but still the jurisdiction of the surrogate 
was not advanced to any remarkable degree, al- 
though his court was finally made a court of record. 
New subjects were added to his jurisdiction, but 
general powers were carefully withheld from him. 
Even the codification which went into effect on the 
Ist of September, 1880, left the powers of Surrogates’ 
Courts substantially where it found them (Redfield 
on Surrégates, 6th ed., introduction, p. 20; Me 
Clellan’s Surrogates’ Courts, 3d ed. p. 8). The 
codifieation as amended from time to time still gov- 
erns the subject and is that part of the Code of Civil 
Procedure known as chapter 15 embracing secs. 2472 
and 2860 inclusive. The general jurisdiction of the 
surrogate and his court appears in section 2472, by 
which, among other things, he is authorized to direct 
and control the conduct and settle the accounts of 
executors; to enforce the distribution of the estates 
of decedents and the payment or delivery by ex- 
ecutors of money or other property in their possession 


passed 


powers 
previous to 





belonging to the estate and to administer justice in 
all matters relating to the affairs of decedents 
according to the provisions of the statutes relating 
thereto. 

By section 2481 certain incidental powers relating 
to procedure are conferred upon the surrogate. With 
respect to any matter not expressly provided for in 
that section he is authorized thereby to proceed in 
all matters subject to the cognizance of his court, 
according to the course and practice of a court having 
by the common law jurisdiction of such matters ex- 
cept as otherwise prescribed by statute, and to exercise 
such incidental powers as are necessary to carry into 
effect powers expressly conferred. 

By section 2596, which relates to the liability of 
sureties for moneys received by a person to whom 
letters have been issued, it is provided that suci 
person is liable for money or personal property of the 
estate which was in his hands or under his control 
when his letters were issued in whatever capacity it 
was received by him or came under his control. 

Section 2731, the remaining section relied upon to 
sustain the jurisdiction of the surrogate, provides 
that where a contest arises between the accounting 
parties and any of the other parties respecting 
property alleged to belong to the estate, but to which 
the accounting party lays claim, either individually 
or as the representative of the estate, or respecting a 
debt alleged to be due by the accounting party to the 
decedent, “the contest must, except where the claim 
is made in a representative capacity, in which case 
it may be tried and determined in the same manner 
as any other issue arising in the surrogate’s court.” 

The amount of insurance purchased by the excess 
of premiums paid out of the husband’s property did 
not belong to him in his-lifetime and formed no part 
of his estate after his death. The premiums paid by 
him did not constitute a debt against his wife in 
favor of himself or his estate. The proceeds of the 
policy were not assets and could not be included in 
the inventory (Code of Civ. Pro., sec. 2712). He 
never owned any part of the policy which belongea 
wholly to his wife, but owing to the statute the 
portion purchased by the excess of premiums was 
liable for his debts. The statute does not make it a 
part of his estate nor provide that it shall be his 
property, even as to creditors, but directs that the 
fund itself shall be “primarily,” that is, first in 
order of payment, liable for his debts. The liability 
is owing wholly to the command of the Legislature. 
Like the exemption in favor of the wife it rests 
entirely “upon legislative grant” (Kittel v. Domeyer, 
supra). The husband had no legal or equitable in- 
terest in the policy, but, as he died insolvent, the 
statute imposed a lien upon the proceeds thereof for 
the benefit of his creditors. If his wife had died 
before the policy was paid, the proceeds would have- 
gone to her personal representatives, not to his, al- 
though the excess would still be subject to the claims 
of his creditors. The fund was liable for his debts 
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without proof of fraud and independent of motive, 
simply because the statute said so. The liability 
does not rest on the common law, but, as was said 
with reference to the individual liability of stock- 
holders of a State bank for its debts as provided by 
the Banking Law, “is purely statutory” (Hirschfield 
v. Fitzgerald, 157 N. Y. 166, 185). 

While the tendency of recent legislation has been 
in the direction of enlarging the powers of the sur- 
rogate, he has not yet been given the broad powers 
of a court of equity which were necessary to enforce 
the liability in question (Matter of Randall, 152 N. 
Y. 508; Matter of Walker, 136 N. Y. 20; Sanders v. 
Soutter, 126 N. Y. 193; Matter of Wagner, 119 N. 
Y. 28; Bevan v. Cooper, 72 N. Y. 317; Stilwell v. 
Carpenter, 59 N. Y. 414; S. C., 62 N. Y. 639; Matter 
of Bunting, 98 App. Div. 122; Matter of Schaefer, 
65 App. Div. 378, 171 N. Y. 686; Matter of Kellogg, 
39 Hun, 275, 104 N. Y. 648). We have repeatedly 
held that the surrogate has no jurisdiction except 
such as is expressly or by necessary’ impli- 
cation conferred by statute (Riggs v. Cragg, 89 N. Y. 
479; Matter of Bolton, 159 N. Y. 134). 

The expression “property alleged to belong to the 
estate,” as used in section 2731, means property 
which is “deemed assets,” as defined in section 2712, 
and which may be inventoried under section 2714. 
The allegation that the insurance moneys were prop- 
erty of the estate did not give the surrogate juris- 
diction to try the question of title or to enforce the 
lien any more than if a similar allegation had been 
made with reference to real estate or to personal 
property fraudulently transferred, or to the income 
from a trust fund in excess of the amount necessary 
to support the beneficiary and the like. Such ques- 
tions are still withheld from the Surrogate’s Court, 
and when the Legislature intends to extend its juris- 
diction to those subjects it is safe to assume that it 
will do so in express terms and not leave it to be 
inferred from vague and indefinite expressions. 

The issue tried by the surrogate was whether, as 
between Ella A. Thompson, individually, and the 
creditors of her husband, any part of the proceeds 
of the policy was charged with a statutory lien in 
favor of his creditors. The issue did not arise be- 
tween the executrix and the creditors. The fund 
was in the hands of Mrs. Thompson as an individual 
only, and a decree of a court of equity was necessary 
before it could be taken out of her hands by the 
creditors. The fact that she was executrix did not 
change the issue, although that accident is the only 
foundation for the claim that the surrogate had 
jurisdiction. The insurance moneys were not gen- 
eral assets of the estate. No part could be disposed 
of under the Statute of Distributions or used for the 
expenses of administration. They constituted a 
special fund created by statute for a special pur- 
pose and could be applied on the claims of creditors 
only after a decree of a court of equity. 

The orderly course of procedure, as adopted in 





Hirschfield v. Fitegerald, (supra) is by a repre- 
sentative action to establish and enforce the lien 
after the assets of the estate have been exhausted 
and the amount required to pay the remainder of 
the husband’s debts has been established by a de- 
cree of the surrogate. Distribution may doubtless be 
made in the action brought for that purpose and 
cireuity thus avoided. No part of the fund is ap- 
plicable to the purposes of general administration, 
as it is liable for debts only, and is held as a sep- 
arate fund, devoted exclusively to the payment of the 
deficiency arising after all the assets of the estate 
have been applied upon the debts, while the surplus, 
if any, is to be returned to the widow (Kittel vy. 
Domeyer, supra). 

We think that the order of the Appellate Division 
and the decree of the surrogate should be reversed, 
with costs to the appellant in this court and in the 
Appellate Division, and that the proceeding should 
be remitted to the surrogate for the purpose of es- 
tablishing the exact amount of the deficit so that 
the creditors can take such further action as they 
may be advised. 

CuLLeN, Ch. J., O’Brren, HAicutT, WERNER and 
Hiscock, JJ., concur; WILtarRD Barrett, J., not 
sitting. 

Ordered accordingly. 
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The Disregard of Law.* 


* Paper read before the annual meeting of the 
New York State Bar Association, held at Albany, 
January 17, 1906, by Alphonso T. Clearwater, of the 
Kingston (N. Y.) Bar. 


Are the American people so unconscious of their 
liberty that many of them are indifferent to infringe- 
ments upon it? Are they so accustomed to make 
their own laws that they undervalue that right, and 
permit the laws they enact for all to be violated 
with impunity and immunity by the few? Is the 
Bar as sensitive to violations of law as its oath of 


office enjoins, and its many and great privileges 


exact? These are the questions to which I invite 
your attention, and which I shall endeavor to dis- 
cuss with greater brevity and compression than 
their gravity warrants. 

A government formed, like ours, with a written 
Constitution and a published code of laws, furnishes 
the best guarantee for the protection of the life, 
the liberty, the rights and ‘the property of its peo- 
ple. While they may not in all respects be the 
perfection of human wisdom, they long have answered 
and, if obeyed, for many years will meet the re- 
quirements of a great and growing nation. If, 
however, they be violated repeatedly and without 
punishment, scarcely without protest, they will 
to command respect, and gradually and 
insensibly the fact that they afford ample protection 
will be forgotten. The right of personal liberty and 


cease 
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the right of private property are fundamental rights. 
The object and purpose of all law is their protection. 
And if the law fails in this particular, men will 
endeavor to protect these rights by their own might, 
and in doing so will commit acts which lead to 
breaches of the peace, riot, and bloodshed, and, if 
continued, in the final subversion of all law. 


LYNCHINGS. 

Chief among the instances of the disregard of law 
in America are the brutal exhibitions in defiance not 
only of law, but of decency and humanity, which at- 
tend the lynchings so common in some portions of 
the Union as no longer to attract more than passing 
attention, These hideous outbreaks are an impressive 
danger signal, and a plain indication that, despite 
our common schools and churches, our pretensions and 
aspirations, there are large numbers of our people 
who may at any time so far lose control of them- 
selves as to be indifferent to the violation of their 
laws, and to approve an outbreak of barbarous law 
It is idle to 
waste of the reasons ad- 
vanced in palliation, even in justification, of these 
of law. There no 
circumstances, however atrocious, which either excuse 


lessness in its most revolting form. 
time in a consideration 


violations are no conditions, 


or justify them. If it be true, as frequently is 
stated, that they are committed by tne leading citi- 
zens of the community, then the standards of the 
leading citizens approach more closely to those of a 
brutalized pagan than to those of a refined Christian 
community, but correspondence with persons having 
knowledge of the character of the men participating 
in several outbreaks of this character has convinced 
me that it is but rarely that any citizen of standing 
takes part in them. As a rule, they are planned and 
executed by the riff-raff of the locality, who enjoy 
the sight of torture and suffering, and to whom a 
lynching is a festal occasion; but it is true that the 
leading citizens of the communities, disgraced by 
these crimes, are entirely indifferent to them, and as 
a rule positively decline to take any steps towards 
the punishment of those who perpetrate them. 

An extract from a report of an official of one of 
the States congratulating its citizens upon a decided 
improvement in public sentiment upon this question 
will be far more impressive than any words of mine. 
“There were only twenty lynchings during the twelve 
months ending yesterday. These twenty, who were 
all negro men, paid the penalty for: Criminal 
assault, 2; attempted criminal assault, 3; entering 
lady’s bedroom, 2; author of insulting letter to lady, 
1; murder, 4; attempted murder, 2; accessories to 
murder, 2; assault and battery, 2; 
1, and threats, 1.” 
necessary. 


firing on officers, 
Comment upon this is un- 


COLLUSIVE DIVORCE. 
The proportion of divorces to marriages and of 
Temarriages in defiance of law is astounding not 
alone in the newer States, but in the oldest, and is 





indicative not only of a contempt for law, but of a 
decadence and degradation, a lowering of standards 
and ideals, which is depressing. The most disheart- 
ening feature of these collusive divorces and illegal 
remarriages is that by far the larger number of them 
are among people of means with some pretension to 
refinement, culture and social position, people who, 
by virtue of their standing, and in deference to the 
ancient and lofty maxim of noblesse oblige, should be 
exemplars to the less fortunate, but no idea of this 
character for one moment influences their conduct, 
and when once a man or woman becomes possessed 
of the wish to change a husband or wife,.he or she 
is as persistent and remorseless in its attainment as 
was Henry VIll. in his efforts to be rid of Katherine 
of Arragon, and to wed Anne Boleyn. This is not the 
time or place for a homily upon the marriage re- 
lation, but a student of the times may well be par- 
doned for leaning somewhat to the polity of the 
Church of Rome, which regards marriage as a 
sacrament, not simply as a civil contract. It is 
appalling to realize that here, at the opening of the 
twentieth century, in this land of brightest promise 
among the continents of the globe, we are confronted 
with a disregard of the law governing the most im- 
portant and sacred relation of life, against which 
the pulpit and the bench, the Legislature and the 
press contend in vain. 


CORPORATE DISREGARD OF LAW. 


Many pages, many chapters, doubtless many vol- 
umes, could be devoted to an account of the con- 
temptuous disregard of law by some, not all, of the 
great corporations of the country. What they have 
done, what they have refused to do, how they evade, 
how they circumvent, and how they defy the law, 
long has been more than a thrice-told tale, familiar 
to all such discriminating students of current events 
as are the members of this Association. It would 
seem to be the ambition of the managers of some of 
them to so conduct the affairs entrusted to them as 
just to escape, not to fail to deserve, incarceration 
in jail. I can only allude to them in passing, but 
they deserve far more comprehensive consideration 
than the whole time allotted to me would permit, if 
it were only to do justice to the brilliancy of their 
audacity. 

At another time, and from some member of the 
Association with far greater leisure than I ever have 
had, or ever expect: to have, you will learn all that 
you do not already know of the disregard of law by 
the trustees of the great life insurance corporations 
of the country. The resources of rhetoric, the aid 
of philippic and invective, has been resorted to and 
exhausted in denouncing their callous unconscious- 
ness of the sacredness of a trust. Any words of mine 
would pale into insignificance beside the weekly 
utterances of the pulpit and the daily condemnations 
of the press. I only allude to them to emphasize my 
point that the disregard of law seems to be so wide- 
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spread as to infect our entire civil life as a poison, a 
poison destructive of moral sense, and deadly in its 
effect upon many of those who fall within the sphere 
of its action. 


DISREGARD OF LAW BY LABOR ORGANIZATIONS. 


I shall not stop to speak of the brutal violations 
ot the law committed in the name of organized labor, 
violations too -often encouraged by the Bar and 
condoned by the Bench under the mistaken notion 
that such support brings to those giving it a degree 
of popular and political strength not otherwise to 
be obtained. It is possible this may be the momen- 
tary result, but in the long run no citizen, no 
statesman, no lawyer, no judge, ever permanently 
kept the favor thus won. The nemesis of retribu- 
tion overtakes them all, for, whatever our faults, 
the American people admire courage, and in their 
hearts they respect the man and the official who 
insists upon obedience to the law, and the vast 
business interests of the country still rest securely 
upon a basis of honesty, honor and fair play for all, 
despite grave violations of trust by men of hitherto 
unsuspected probity. 


INSUBORDINATION IN COLLEGES. 


The lawless spirit is rife not only among men of 
mature age and large possessions, who disregard the 
law because they find it to their profit to do so, but 
is equally manifest in some of the universities of 
the country, in which the laws of manliness, gen- 
erosity and courage seem absolutely to be ignored. 
If there be a lesson which should be impressed upon 
the students in all our schools, more especially upon 
those in our military and naval academies, it is the 
supreme necessity of obedience to the law. There is 
no more important lesson in early life than that, 
and it would seem that none is more needed. The 
- habit of defying authority, if early acquired, inevit- 
ably leads to disastrous results, for the success and 
permanence of our civilization depend upon a general 
regard for law, and the earlier the youth of the 
country realize that truth, the better it will be for 
them and the nation. 


OFFICIAL OPPRESSION—THE SO-CALLED THIRD DEGREE, 


The Constitution, as you know, provides that cruel 
and unusual punishments shall not be inflicted, and 
that no person shall be compelled in any criminal 
case to be a witness against himself. The first of 
these provisions dates back to the Declaration of 
Rights presented by the convention to Wjlliam and 
Mary before settling the crown upon them in 1688, 
and the second marks the difference between the 
humane methods of the common law in contrast with 
the harsher procedure of the civil law. As has been 
well said by one of the most distinguished judges of 
this commonwealth, the Honorable Denis O’Brien, 
these constitutional provisions have long been re- 
garded as safeguards of civil liberty quite as sacred 





and important as the privileges of the writ of habeas 
corpus, or of any of the other fundamental guaran. 
tees for the protection of personal rights, and they 
snould always be applied in a broad and liberal spirit 
in order to secure to the citizen that immunity from 
every species of self-accusation implied in the brief 
but comprehensive language in which they are ex. 
pressed. The security which they offer to all citizens 
against the zeal of the public prosecutor or public 
clamor for the punishment of crime should not be 


impaired by any narrow or technical view in their j 


application. The principle which they establish is 
that no one shall be compelled in any judicial or 
other proceeding against himself or others, to dis- 
close facts or circumstances that can be used against 
him as admissions tending to prove his guilt or con- 
nection with any criminal offense with which he 
may then or afterwards be charged, or the sources 
from which, or the means by which, evidence of its 
commission or of his connection with it may be 
obtained. As said by Chief Justice Marshall on the 
trial of Aaron Burr, many links frequently compose 
that chain of evidence which is necessary to con- 
vict an individual of a crime. It appears to be the 
true sense of the rule that no person is compelled 
to furnish any one of them against himself. It is 
certainly not only a possible, but a probable case, 
that a witness by disclosing a single fact may com- 
plete the testimony against himself, and to a very 
effectual purpose accuse himself as entirely as he 
would by stating every circumstance which would be 
required for his conviction. That fact of itself 
would be unavailing, but all other facts without it 
would be insufficient. While that remains concealed 
in his own bosom he is safe, but draw it from thence 
and he is exposed to a prosecution. 

I cite the views of these great jurists upon these 
these guarantees of the Constitution for the pur 
pose of emphasizing the way in which they are 
daily violated by the sworn officers of the law in the 
application of what is commonly called the third 
degree to persons suspected of or charged with crime. 
I shall not enter into an elaborate description of the 
ways in which this is done. Methods unfortunately 
all too familiar, and which were those of the Inqui- 
sition during the reign of Philip II of Spain. Among 
them are confinement in dark cells, the deprivation 
of sufficient food, the privation of sleep, the denial of 
communication with friends or counsel, the suppres- 
sion of truth, the invention of falsehood, the de 
liberate manufacture of confessions and admissions 
attributed to others said to be implicated in the 
same offense, in fact, all the devilish ingenuity of 
which the human mind can conceive as a means of 
entrapping not only the guilty, but the innocent. 

The punishment thus inflicted is none the less cruel 
because it is mental instead of physical; in truth, in 
many cases it is even more cruel than physical tor- 
ture would be, and it is absolutely without the slight- 
est pretext of legal justification. 
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No greater outrages are perpetrated in the name 
of justice than these thus constantly committed by 
ofticers of the law, every one of whom thus acting 
is punishable under both the common and the statute 
law for the erime of oppression. 


TYRANNY OF THE POLICE. 


Perhaps there is no more offensive manifestation of 
the defiant disregard of law than that of officers 
whose specially sworn duty and sole business it is to 
preserve the peace, and to see that the law is re- 
Hardly a month passes but there is an 
exhibition of the most oppressive action upon the 
part of the guardians of the peace in one or more 
of the great cities of the country. This is more 
notably the case in the metropolis of the nation, the 
principal city in this commonwealth, than in most 
One is astounded to read in the official re- 
ports of adjudicated cases of the grosssest violations 
of private rights by the police. Most of us are so 
absorbed by the professional work which comes to 
our hand, and consumes our time and energy, that 
we have few spare moments to devote to a study of 
the adjudications aside from our special line, but in 
looking over the reports I have been so impressed 
with the growimg disregard of law by the very men 
whose sole duty it is to see that it is observed, that 
I have collated a few of the by no means most glar- 
ing instances in which the law has been deliberately 
and premeditatedly violated by them in the most 
oppressive manner. In a case decided in June last 
year, it was proven that a captain of police, with 
twenty-five policemen armed with axes, suddenly 
broke into the rooms of a club in the city of New 
York. They neither sought nor demanded admission 
in an orderly way by the door, as the law requires, 
but ran up ladders and broke in the windows. They 
then broke and smashed with axes and other weapons 


spected. 


others. 


doors, windows, ceilings, mantel-pieces, toilet and 
bathing apparatus, electric fans, pictures, furniture 
and bric-a-brac. The photographs exhibited to the 
court showed that they wrecked the place. They ar- 
rested three men all of whom were discharged by a 
justice of the Supreme Court under a writ of habeas 
corpus because of the total lack of evidence that they 
had committed or abetted any crime. In all this the 
police acted without a warrant, although, as you well 
know, no warrant which could have been issued by 
any court would have justified these wanton viola- 
tions of the law, which does not even permit a police 
officer to break into a place under a search warrant 
unless, after due notice of his authority and purpose, 
he be refused admittance, and the Penal Code makes 
it a crime for him to do so. This was but one of a 
series of raids which the police, acting under the di- 
rection of a commissioner, had made upon this prop- 
erty, and, after full discussion, the court properly 
granted an injunction restraining similar acts in 
the future. In another case it appeared that on the 
7th of February of last year, three policemen entered 





a cigar store of the plaintiff, smashed in the door 
leading to a restaurant in the rear, where they found 
the plaintiff and several other men eating luncheon. 
The plaintiff ordered the policemen out, but they re- 
fused to go. In a few minutes the policemen were 
joined by several others. The plaintiff and his law- 
yer, who had been telephoned for, ordered them out, 
but again they refused to go. The captain of the pre- 
cinct, who was in command, stated that he would 
visit the store and break in whenever he saw fit. 
When he went away ‘he left two policemen, with in- 
structions to stay there until further orders. They 
remained all day. On the following day the captain 
returned with several additional policemen. He 
shoved the plaintiff out of the way and went into the 
luncheon room, which he refused to leave when re- 
quested. When finally he did leave he left a police- 
man in charge. The next day he came again and sta- 
tioned three policemen in the store. He also had a 
police patrol wagon containing several policemen 
drive up in front of the store, and by his order the 
gong of this wagon was loudly rung as the wagon 
stood there. He then had the wagon drive up and 
down in front of the store for half an hour, the gong 
being rung all the while. It is unnecessary to say 
that a great crowd collected, to the members of which 
the police captain stated at the top of his voice that 
the store was a suspected pool room, and that any 
one who entered it was liable to be arrested. All 
this was without a warrant, and no arrest was made. 
As was stated by the learned judge to whom an ap- 
plication was made for an injunction restraining the 
repetition of these lawless acts: “ From first to last, 
the actions of the defendant were simply an exercise 
of brutal force. He trampled the law, the decisions 
of the courts and the rights of the plaintiff under his 
official feet. Not only had he no warrant, but he was 
not able to make a pretense of having any evidence 
whatever of the commission of any offense of any 
kind in the plaintiff’s place. He testified that he at 
no time found any violation of the law there, but he 
seemed to be possessed of the delusion that he was 
under no restraint whatever by the laws of the land, 
but was simply turned loose on the community to 
knock people about and do as he pleased, a delusion 
which might well be deemed the result of insanity.” 
And would so be regarded in any other country save 
Russia, Turkey or Persia. 

In a case decided by the Supreme Court in July, 
1904, it was proven that an inspector of police and 
a captain of the force, with twenty policemen, entered 
an office in the Borough of Manhattan and arrested 
twenty-one men, whom they took to a station house 
and locked up. They then tore all the telegraph and 
telephone instruments out of the office and carried 
them, with all the books and papers found there, to 
the station house. On the following morning the 
twenty-one men were taken before a magistrate, who 
naturally asked for the written complaint upon which 
the arrest was made. There was none, and the po- 
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lice officials stated they were unable to make one; 
that they had not seen the prisoners commit any 
criminal offense, and had no evidence whatever that 
they had committed any. The Supreme Court after- 
wards found that none had been committed. Not- 
withstanding all this, the magistrate, disregarding 
the law, as had the police officials, held the prisoners 
until the next day. No complaint of any criminal 
offense was made, and after being incarcerated for 
forty-eight hours there was no complaint against 
them. The police had arrested without a warrant, 
the magistrate had committed without either a war- 
rant or a complaint. The acts of both were criminal 
and oppressive, and the arrest could have been law- 
fully resisted to the last extremity. 

In a case decided by the Supreme Court in June, 
1904, it was proven that the plaintiff had a saloon 
and restaurant, the former of which he conducted 
under a license granted by the State, and was on 
the ground floor, the restaurant on the floor above. 
Adjoining the latter was a _ toilet for women 
patrons, and another room on the second floor was 
leased by the plaintiff to butchers having stalls in 
Washington Market, who used it as a dressing room, 
needing such a place, it being to their interest to 
change their linen aprons and sleeves as often as they 
became soiled by contact with fresh meat. In Feb- 
ruary, 1904, the captain of the police precinct sta- 
tioned two of his officers in this plaice every day from 
midday until it was closed at night. They stood 
about, loitered at the women’s toilet room, sat in the 
dining room, interfered with people who came in, for- 
bade the butchers to enter their own dressing room, 
and otherwise interfered with the plaintiff's business. 
He repeatedly requested them to leave the place, 
which they refused to do. The plaintiff and his 
counsel then made a formal demand upon the police 
captain for their withdrawal. He not only refused 
to withdraw them, but stated that he would keep 
them in the plaintiff’s place of business until he 
drove the plaintiff out of his precinct. On an appli- 
cation to the Supreme Court for an injunction per- 
manently restraining the defendant from doing these 
acts, it was proven that the police acted without any 
warrant or authority of any character. The learned 
justice at Special Term properly said that the police 
captain was either grossly ignorant or else he was 
a dangerous criminal. That his act clearly consti- 
tuted the crime of oppression, and that it was fortn 
nate they had not provoked violence and bloodshed, 
for the plaintiff had the right to resist them with 
whatever force was necessary. 

As has repeatedly been pointed out in the decisions 
of the courts, police officers have not the tyrannical 
power of arrest attributed to them. They have no 
power to arrest for a criminal offense without a war- 
rant which every citizen does not possess, for the 
most obscure citizen has, and always has had, and is 
expressly given by statute, the right and the power 
to arrest and take before a magistrate without war- 
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rant a person who commits any criminal offense 
whether misdemeanor or felony, in his view; and if, 
felony has in fact been committed, although not iy 
his view, he may in like manner arrest without war. 
rant the person who committed it. While all citj. 
zens have this right, it is by no means their duty t 
make arrests, nor have they the time to do so. There 
fore the laws provide for the appointment by the 
representatives of the people, and for the payment 
out of the tax levy, of a body of citizens, to wit, th 
police or peace officers, whose duty it is to do this 
work, but the laws have carefully guarded the righi 
or power of arrest without a warrant which ever 
citizen does not possess, for if an unlawful arrest 
without a warrant be made by either a citizen or, 
police officer it is made at his peril. The police ar 
not the masters of the people, but only their servants 
occupying a most important and responsible posi: 
tion. Their power is clearly defined and limited by 
The only power with which a police officer with. 
out a warrant is clothed, which is not possessed by 
every citizen, is, where a felony has in fact been com 
mitted although not in his view, a police officer or 
any magistrate may without a warrant arrest any 
person he has reasonable ground for believing to bk 
the one who committed it, whereas a private citizen 
may arrest in such a case only on absolute certainty 
at the hazard of being prosecuted for false imprison 
ment, if he err, and arrests the wrong person; but 
the law does not and never has tolerated the ide 
that anyone may be arrested by a police officer for a 
alleged criminal offense of the grade of misdemeanor, 


law. 


except on a warrant duly obtained from a magistrat, 
and issued upon a sworn complaint unless the offense 
was committed in the officer’s immediate view. If: 
police officer knows facts which show that a crimini 
offense of the grade of misdemeanor has been commit 
ted, but which he did not see committed, then tle 
only lawful course for him to pursue is to go befor 
a magistrate and make a written complaint under 
oath of such facts, and obtain a warrant and make 
the arrest under the warrant. If the officer does nd 
know the facts, but some person who professes 1) 
know them tells him of them, the officer cannot. hin 
self obtain a warrant much less make an arrest with 
out one on such hearsay. His duty is to send th 
person having knowledge of the facts to a magistrate 
or if the person will not go then to obtain from the 
magistrate a subpoena to compel his attendanee 
Now this is the law of the land, which repeatedly i 
disregarded in nearly every city in the country. W 
did not originate these provisions of law in America, 
but inherited them from the common law of Englané, 
and to-day they are not only part of the common lay, 
but the statute law of every State in the Union. Thef 
mark the difference between a free government ami 
a despotism. They are generally undestood by tht 
people of all localities except in great cities wher 
as has been said, the rights and liberties of the pet 
ple have so long been trampled upon by the ignoratt 
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and brutal persons who have been put in rulership 
as police officers that the citizens of those cities have 
forgotten their rights, and having forgotten no longer 
insist upon them. ‘The adjudicated eases show that 
so far has this disregard of law gone that in the 
greatest city in this State the police without a war- 
rant have arrested and locked up over night several 
hundred men and women, gathered in a public hall, 
against whom there was no pretense of any criminal 
charge whatever, and they also show that the police 
have with clubs driven the delegates of a political 
convention out of a convention hall totally without 
warrant of law. If this were done in England, if in 
the city of London the police unlawfully arrested 
the it would such 
vublic indignation, such a protest that it would be 
the subject of most vigorous condemnation in the 


humblest man or woman arouse 


House of Commons the next day, and the officer who 
was responsible for it would summarily be removed 
from office 

Both the Constitution of the United States and 
the Bill of Rights of the State of New York contain 
this provision: “ The right of the people to be secure 
in their persons, houses, papers and effects against 
unreasonable searches and seizures shall not be vio- 
lated, and nio warrant shall issue but upon probable 
cause supported by oath or affirmation, and particu- 
larly describing the place to be searched and the per- 
son or thing to be seized.” This far-reaching con- 
stitutional provision is predicated upon that benefi 
cent and wise dictum of Sir Edward Coke in Semaynes 
case—“ The house of every one is to him as his cas- 
tle, and the fortress as well for his defense against 
injury and violence as for his repose.” And force- 
fully expressed by that eminent jurist in that great 
mine of common law learning, the Third Institute, 
and was derived by him from the fourth title of the 
second book of the Pandects of Justinian. 

It has been well said that it has a history and a 
literature of its own, and it still is as expressive of 
the individual rights and liberties of a free people 
first emanated Lord Coke 
called the “unpolished genius of the people.” It is 


as when it from what 
as protective now as when Chatham eloquently said 
of it—‘ The poorest man may in his cottage bid de- 
fiance to all the forces of the Crown; it may be frail; 
its roof may shake; the wind may blow through it; 
the storm may enter; but the King of England may 
not enter; all his forces dare not cross the thresh- 
old of the ruined tenement.” In this connection let 
me call your attention to that article of the Bill of 
Rights of the State of Massachusetts, which Rufus 
Choate, the illustrious uncle of our still more illus- 
trious new president, said he never could read with- 
out a thrill of sublimity: “In the government of this 
commonwealth (says the Bill of Rights) the legisla- 
tive department shall never exercise the executive 
and judicial powers or either of them; the executive 
shall never exercise the legislative and judicial pow- 
ers or either of them; the judicial shall never exer- 





cise the legislative and executive powers or either of 
them, to the end that this may be a government of 
laws, and not of men.” 

These oppressions have not passed without severe 
rebuke from the bench, a rebuke too often not suffi- 
ciently heeded and endorsed by that public in whose 
behalf they were administered. I do not know, and 
never have met Mr. Justice Gaynor of our Supreme 
Court, of whose able and incisive opinions I have lib- 
erally availed myself in treating of this phase of 
my subject, but no one can read what he has said 
upon this matter without being deeply impressed 
with the fact that he is inspired by the loftiest views 
of the rights and liberties of the people, and of the 
imperative necessity that every citizen from the high- 
est to the lowest, every official from the humblest to 
the most exalted should yield implicit obedience to 
the laws. 

I have selected these widely differing examples of 
the prevalent and growing disregard of law from 
among the many which will recall themselves to your 
minds. First in that they do widely differ in the 
people who are responsible for them. Second in that 
to avoid being tedious it was compulsory to select a 
few from among the many, and I chose those which 
were typical, rather than those which were startling 
and phenomenal, debarring myself from the citation 
of specific instances save of oppression by the sworn 
guardians of the peace. I made that exception be- 
cause of the ancient rule of the common law that a 
public officer is presumed to perform his duty in the 
manner prescribed by law, and always it is of the 
first importance that he who assails the conduct of an 
official, especially of one in the remotest de2ree con- 
nected with the preservation of the peace or the ad- 
ministration of justice, should fortify his assault 
with day and date, chapter and verse. 


THE REPUBLIC NOT IN DANGER, 


I do not believe the republic now is or ever will 
be in serious danger from aggression or usurpation, 
I have no fear that our liberties will be subverted by 
any class, whether official, corporate or socialistic. 
The genius of our people is such that we shall meet 
every emergency as it arises, and eventually will 
deal with it as the best interests of the country re- 
quire, but the waste of time, of energy, of opportu- 
nity, the sense of wrong, of injustice and of oppres- 
sion, the demoralization, the lowering of standards of 
conduct, the degradation of ideals that comes from 
fhe growing disregard of law demands, and should 
receive the consideration of every thoughtful man, 
especially of the members of our profession. 


THE RESPONSIBILITY OF THE BAR. 


As we consider and condemn these and other omi- 
nous phases of the disregard of law, let us ask our- 
selves whether the Bar is in a position to cast the 
first stone. 
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Is it in no way responsible for this demoralizing 
state of affairs? 

Is it by any means a unit in denouncing these de- 
partures from the straight and narrow path of obedi- 
ence to the law? 

Has there been a single oné of these varied classes 
of violations of the law that has not ingeniously 
been defended by some eminent, perhaps pre-eminent, 
member of our profession? 

Have not our professional standards been degraded? 

In our code of ethics are not the distinctions be- 
tween what is permissible and what should be im- 
possible so diaphanous as to be imperceptible? 

Have not we drifted far away from the lofty and 
ennobling teachings of the fathers? 

Are we then, after all, so much holier than our lay 
brethren whose conduct we anathematize, but whose 
retainers we accept? 

And if we cannot answer nay to these, and to the 
kindred questions which they suggest, would not it 
be becoming to cast out the beam from our own eye 
before engaging in the far more congenial task of 
attacking the mote in the eye of our lay brother? 

Before this widespread disregard of law can cease, 
there must be a decided revolution in public senti- 
ment, a more careful regard for individual rights, a 
far greater respect for personal liberty, and a grave 
realization of the dangers which attend the substitu- 
tion of the will of individuals, no matter how good, 
how prominent, how potent, for that law before which 
all men are equal. In bringing this about the Bar 
should lead. 

Always in the history of constitutional govern- 
ments the Bar has been the staunchest and most po- 
tent supporter of liberty and the laws. Always it 
has stood for that which is highest and finest in 
civic life. Always its support has been tempered 
with a sanity, a wisdom, a grasp of the fundamental, 
and a disdain for the trivial which has won for it a 
commanding position in the esteem of men; and, 
notwithstanding, many of us have fallen by the way- 
side, I do not believe that the great body of the Bar 
is tarnished, or that it has become mercenary, or 
that it has lost its lofty ideals, and if we will but 
appeal to our better selves, will give heed to the 
solemn vow inscribed at the head of the scroll we 
signed upon our admission to the Bar, when the roll 
of the centuries shall be called, among all the avo- 
cations which will answer at the end, the Bar of 
America will appear with its ancient armor rebur- 
nished,; and its lustre then will be undimmed. 
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A carrier who negligently delays a shipment is 
held, in Bibb Broom Corn Co. v. Atchison, T. & S. 
F. R. Co. ([Minn.] 69 L. R. A. 509), to be liable for 
the damages, where, because of such delay, the goods 
are overtaken in transit and damaged by an act of 
God, even though the act of God could not reason- 
ably have been anticipated. 





Decisions of Courts as a Source of Interna- 
tional Law. 

_ As in the case of the common law the decisions of 
the courts were not only a register of what was 
already law, but also by their interpretations they 
actually made law, so the decisions of courts have 
been a not unimportant source of international law. 
In the latter case, however, we have up to very re- 
cent years had a situation very different from that 
of the common law. For, in the case of the common 
law, which was a national system, there were courts 
which could say, authoritatively, what was the law, 
whereas until recently there were no such courts in 
the realm of international law. Questions of inter- 
national law were, of course, passed upon by courts, 
but as these courts were national, not international, 
their decisions were not law for any other State 
than the one to which the court belonged. With the 
establishment of an international court, which is an 
achievement of the last few years, we have in the 
system of international law something corresponding 
to a supreme court in a national system. That this 
is a long step in advance and will lead to greater 
definiteness seems abundantly clear. For vitalizing 
this court, by submitting to it the Pious Fund case 
and securing the submission to it of the case of the 
Allies v. Venezuela, the United States is entitled to 
no small degree of credit. 

Previous to the establishment of an international 
court, there existed in all countries some form of 
prize court. In fact such was a necessary concomi- 
tant of war, for each nation had a right to expect 
that its property should not be confiscated without 
a hearing. For, otherwise, the confiscations by  be- 
ligerents would resemble too closely the act of pirates, 
The judges in these prize courts occupied a most 
important and responsible position which required 
men of an eminently judicial temperament. For, 
when the passions of a nation are aroused by war, it 
requires an exceptionally strong character and a 
mind dedicated to legal fairness to render a decision 
which contravenes, or seems to contravene, the im- 
mediate interests of the State whose majesty he rep- 
resents. Perhaps no more exalted conception of the 
duties of such a judge has been expressed than that 
of Lord Stowell, to be found in his opinion in the 
ease of the Maria: “In forming my judgment, I 
trust that it has not escaped my anxious recollection 
for one moment what it is that the duty of my sta- 
tion calls for from me, namely, to consider myself as 
stationed here, not to deliver occasional and shifting 
opinions to serve present purposes of particular na- 
tional interest, but to administer with indifference 
that justice which the law of nations holds out, with- 
out distinction, to independent States, some happen- 
ing to be neutral, and some to be belligerent. The 
seat of judicial authority is, indeed, locally here in 
the belligerent country, according to the known law 
and practice of nations, but the law itself has no 
locality. It is the duty of the person who sits here 
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to determine the question exactly as he would de- 
termine the same question if sitting at Stockholm; 
to assert no pretensions on the part of Great Britain 
which he would not allow to Sweden in the same cir- 
cumstances and to impose no duties on Sweden, as 
a neutral country, which he would not admit to be- 
long to Great Britain in the same character. If, 
therefore, I mistake the law in this matter, I mis- 
take that which I consider, and which I mean should 
be considered, as the universal law upon the ques- 
tion.” The only criticism upon this, if criticism it 
be, is that it is an unattainable ideal. 

In considering the decisions of courts as a source 
of international law, there are always two things to 
be considered: Ist, the conclusion reached, and 2nd, 
the opinion of the judge, i. e., his reasoning and cita- 
tions in support of his decision. Though from the 
standpoint of litigants in a particular case, the for- 
mer is by far the more important, for that determines 
their rights and titles; yet when we are consider- 
ing the decision as.a source of international, the 
latter must not be lost.sight of, for the weight of a 
decision with other courts is measurably in propor- 
tion to the convincing logic and spirit of fairness 
pervading the opinion. It is their opinions, and not 
simply the conclusions, which they reached that 
stamped Lord Stowell and Justice Story as the great- 
est admiralty judges and made their decisions so 
great a factor in the development of international 
law, 

It will be well at this point to notice briefly the 
organization of the admiralty courts in some of the 
leading States. In the United States the original 
jurisdiction in admiralty causes is vested in the Dis- 
trict Courts. A District Court is presided over by 
a single judge, who hears and decides causes without 
the aid of a jury. From the decision of a district 
judge there is the right of appeal to the Circuit 
Court, and finally to the Supreme Court of the 
United States. There is this peculiarity about prize 
cases, the judge sitting in the District Court de- 
termines finally the title to the property in ques- 
tion, and, though his decision may be reversed by 
the Supreme Court, this does not disturb the title 
fixed by the decree of the prize court, which decree 
is recognized throughout the world as finally determ- 
ing the title. The reversal simply throws upon the 
government the duty of making reparation to the 
injured party. Should Congress refuse to make any 
reparation the party has no recourse except a resort 
to force. . 


In England the prize court was a branch of the 


High Court of Admiralty. But by the Judicature 
Act of 1873 it was, with a number of other courts, 
consolidated into the Supreme Court of Judicature. 
The division of the court which exercises the jurisdic- 
tion formerly exercised by the High Court of Admi- 
talty is technically known as “Her Majesty’s High 
Court of Justice.” As, in the United States, the 
English prize court is presided over by one judge 





who sits without a jury. From his decision there 
is an appeal to what was formerly known as the Ju- 
dicial Committee of the Privy Council, but desig- 
nated by the Judicature Act, already referred to, as 
“Her Majesty’s Court of Appeal.” It was as judge 
of the High Court of Admiralty during the stormy 
period of the Napoleonic wars that Sir William Scott, 
afterwards Lord Stowell, rendered the justly famous 
series of decisions contained in the reports of C. Rob- 
inson, Edwards, Dodson, and Haggard, which for a 
long time were, in England, the main source of that 
branch of international law which has to do with 
maritime war and have exercised ‘a potent influence 
throughout Europe and America. 

In speaking of the relation between prize courts of 
different countries, particularly those of England and 
the United States, Justice Marshall says: “The de- 
cisions of the courts of every country show how the 
law of nations, in the given case, is understood in 
that country, and will be considered in adopting the 
rule which is to prevail in this. Without. taking a 
comparative view of the justice or fairness of the 
rules established in the British courts and of those 
established in the courts of other nations, there are 
circumstances not to be excluded from consideration 
which give to those rules a claim to our attention 
that we cannot entirely disregard. The United States 
having, at one time, formed a component part of the 
British Empire, their prize law was our prize law. 
When we separated it continued to be our prize law, 
so far as it was adapted to our circumstances and 
was not varied by the power which was capable of 
changing it. It will not be advanced, in consequence 
of this former relation between the two countries, 
that any obvious misconstruction of public law made 
by the British courts will be considered as forming a 
rule for the American courts, or that any recent 
rules of the British courts are entitled to more re- 
spect than the recent rules of other countries. But 
a case professing to be decided on ancient principles 
will not be entirely disregarded unless it be very un- 
reasonable, or be founded on a construction rejected 
by other nations.” (9 Cranch, 191.) 

EpwWINn MAXEY. 

Morgantown, W. Va. 
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When a contract between two or more persons on 
one side and two or more persons on the other cre- 
ates a situation involving presently or proximately 
separate rights upon one side, each of which, with a 
violation thereof by the other side, would constitute 
a complete ground of complaint for judicial redress, 
the making of the contract is held, in Emerson v. 
Nash (Wis.), 70 L. R. A. 326, to be a “ transac- 
tion,” within the meaning of a statute permitting the 
joinder of causes of action arising out of the same 
transaction; and such grounds of complaint are held 
to be separate “causes of action arising out of the 
same transaction,” within the meaning of the statute. 





90 ‘THE ALBANY LAW JOURNAL. 





—— 





ew 


Among the Late Decisions. 

A bank which, with knowledge that a person holds 
negotiable paper simply as agent, discounts the paper 
for the agent’s own benefit, relying on his ‘statement 
that he has secured authority to discount the paper 
for himself, is held, in Merchants’ & M. Nat. Bank v. 
Ohio Valley Furniture Co. (W. Va.), 70 L. R. A. 
312, to act at its peril. 


A by-law of a mutual benefit society providing for 
the expulsion of members for defaming the members 
of the directing council or any member what- 
soever, for reasons connected with the society, caus- 
ing dissensions and disorders in the midst of the 
association is held, in Del Ponte v. Societa Italiana 
di Marconi (R. I.), 70 L. R. A. 188, to be reasonable. 


A notarial notice of protest of non-payment of a 
note, addressed to an indorser as if living when he 
is dead, is held, in Bank of Ravenswood v. Wetzel 
(W. Va.), 70 L. R. A. 305, to be good to charge such 
indorser’s estate if actually received by his ad- 
ministrator, 


Liability upon a fidelity bond which insures 
against Joss through the fraud or dishonesty of an 
agent is held, in Orion Knitting Mills v. United 
States Fidelity & G. Co. (N. C.), 70 L. R. A. 167, 
not to cover failure to pay for goods purchased by a 
factor or broker, although the application and letter 
of advice stated that the applicant wished the bond 
to cover the liability of one who was engaged in an 
agency or commission business, and who desired a 
credit with applicant. 


An undertaking by a ticket agent, upon receiving 
money to pay the passage of a third person from a 
point on another road to the point where the money 
is received, that he will instruct the initial carrier 
to deliver a ticket to the intending passenger, is held, 
in Brezewitz v. St. Louis, I. M. & 8S. R. Co. (Ark.), 
70 L. R. A. 212, not to render his employer liable 
for delay of the initial carrier in complying with the 
instructions. 


Failure to equip a train with tools usually carried 
by trains for emergency use in case of a wreck, for 
want of which a passenger is not rescued as promptly 
as would otherwise have been practicable from his 
position in the debris of a wreck, is held, in Jackson 
v. Natchez & W. R. Co. (La.), 70 L. R. A. 294, to 
render the carrier liable in damages for such addi- 
tional suffering, regardless of whether the wreck 
itself was or was not caused by its negligence. 


One who has only partially performed his contract 
to install, for a gross sum, a heating plant in a 
building, to consist of boilers, radiators, and piping, 
at the time the building is destroyed by fire without 
the fault of either party is held, in Dame v. Wood 
(N. H.), 70 L. R. A. 133, to be obliged to bear the 
loss, unless he shows that the material already in 





place could not have been removed for a reasonabl 
3um, so that the owner of the building must be re 
garded as having accepted it as the work progressed, 


The law of comity is held, in J. A. Holshouser (Co, 
v. Gold Hill Copper Co. (N. C.), 70 L. R. A. 183, 
not to require the courts of one State, which are ad. 
ministering the assets of an insolvent foreign cor 
poration, to give effect to a statute of its domicil 
imposing a license tax upon it, and making the taxa 
preferred debt in case of insolvency. 


A delivery and acceptance sufficient to satisfy the 
statute of frauds is held, in Richardson v. Smith 
(Mad.), 70 L, R. A. 321, not to be effected by a seller 
of tomatoes in cans, giving the buyer two cans a 
samples, which the latter takes away with him, 
where they are not included in the bulk of the sale, 
Symbolic delivery by sample to satisfy the statute of 
frauds is the subject of a note to this case, 


Acquittal of the larceny of a piano is held, in 
Nordlinger v. United States (App. D. C.), 70 L. RB. 
A. 227, to bar a subsequent trial upon an indictment 
charging the same offense, committed under the sam 
circumstances, except that the subject of the theft is 
stated to be an auto-electrie piano, or autolectra, 
instead of a piano, as stated in the first indictment. 


On the question of damages for ‘condemning a 
railroad right of way across a strip of oil-bearing 
land, it is held, in Southern P. R. Co. v. San Fran 
cisco Sav. Union (Cal.), 70 L. R. A. 221, that they 
should not represent the fee value, but only the 
value of the easement, since the conditions are such 
that the oil can be taken from under the right of 
way by sinking wells on the portion of the strip 
which remains in possession of the original owner, 
so that there is'a substantial difference between the 
value of the easement and that of the fee. 


Giving a note for interest upon a larger note al- 
ready barred by the statute of limitations, whid 
does not in any way refer to the earlier note, is heli, 
in Kleis v. McGrath ([Iowa] 69 L. R. A. 260), not to 
revive it under a statute providing that causes of 
action founded on contract are revived by an admis 
sion in writing, signed by the party to be charged, 
that the debt is unpaid, or by a like new promise to 


pay the same. ’ 


That judicial power to compel a plaintiff to submit 
to a physical examination does not exist at commo 
law is held, in May v. Northern P. R. Co. (Mont.), 
70 L. R. A, 111. 


A resolution adopted for the purpose of reimbut* 
ing a municipal corporation for the cost of a sewe! 
for which it has paid, and which authorizes any per 
son whose premises adjoin, or are on a line with, the 
sewer, to connect therewith by paying a certain sum 
into the city treasury, is held, in Fergus Falls ¥ 
Edison (Minn.), 70 L. R. A. 238, to include property 
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on a parallel street, which is connected with the 
sewer through a private lateral which has been laid 
in a connecting street. A note to this case reviews 
the other authorities on right and duty to connect 
property with drain or sewer, 


A deed of trust upon real estate is held, in Benton 
Land Co. v. Zeitler (Mo.), 70 L. R, A. 94, not to be 
such an outstanding legal title as will, even after 
condition broken, but before entry or foreclosure, 
defeat a recovery in an action of ejectment for the 
property, based on titles held subject thereto. 


Testimony given before a coroner’s jury, by one 


subsequently accused of the crime then under inves- 
tigation, is held, in Tuttle-v. People (Colo.), 70 L. 
R. A. 33, to be inadmissible at his trial, under a con- 
stitutional provision that no person shall be com- 
pelled to testify against himself in a criminal case. 
The other authorities on admissibility, on trial for 
murder, of testimony of accused at coroner’s inquest, 
are collated in a note to this case. 


A physician of a different school is held, in Grain- 
ger vy. Still (Mo.), 70 L. R. A. 49, to be properly al- 
lowed to testify as to the correctness of the diagnosis 
of a case by an osteopath as dislocation of the hip 
joint, where the diagnosis of dislocation and of dis- 
ease of the joint is the same in all schools of medi- 
cines; though he is not competent to express an opin- 
ion as to the correctness of the treatment given by 
the osteopath, unless it appears that both schools 
employ the same treatment in such cases. 


A statement by one attempting to sell a cash reg- 
ister, that its use would save the expense of a book- 
keeper and one-half of the clerk’s time, is held, in 
National Cash Register Co. v. Townsend (N. C.), 70 
L, R. A. 349, to be merely dealer’s talk, and, although 
false, not ground for rescission of the contract. 


The right of a police officer to take life to prevent 
the escape of one whom he is attempting to arrest 
for misdemeanor is denied in State v. Smith (Iowa), 
70 L. R..A, 246. 


A fence 41%4 feet high around a water-supply res- 
ervoir in a public park, which is constructed so that 
children have to remove their shoes to climb it, is 
held, in Carey v. Kansas City (Mo.), 70 L. R. A. 
65, to be sufficient to absolve the municipality from 
liability for the death, by drowning in the reservoir, 
of a child eleven years old, who has been warned by 
public watehmen not to go inside the inclosure, and 
driven out of it. 


An agreement by an infant to submit his cause to 
arbitration is held, in Millsaps v. Estes (N. C.), 70 
L. R. A. 170, to be voidable. The question of arbi- 
tration of infant’s cause of action is considered in 
a note to this case. 


An insured who accepts a policy incorporating the 
provisions of another policy as part of the contract 





is held, in Conner v. Fitzgibbons v. Merchants’ & B. 
Mut. F. Ins., 70 L. R. A. 106, to be bound by such 
provisions, although the policy referred to is in pos- 
session of the insurer, and is never seen by the in- 
sured, who knows nothing of its terms. The other 
authorities on effect of party’s ignorance of contents 
of extraneous paper upon an attempt to incorporate 
it into contract by reference are collated in a note to 
this case. 


The fact that building materials lying in the 
street maybe so arranged as to be attractive to 
children as a place for play, or as a resting place 
during or after play, is held, in Friedman v. Snare & 
T. Co, (N. J. L.), 70 L. R. A. 147, not to impose 
upon the landowner the duty so to arrange and 
maintain the materials as to render them safe for 
such use, 


The institution of foreclosure proceedings against 
the real estate only, is held, in Fitzgibbons v. Mer- 
chants’ & B. Mut. ‘F. Ins. Co. (Iowa), 70 L. R. A. 
243, not to work a forfeiture of an insurance policy 
covering real and personal property, which provides 
that it shall be forfeited by the institution of fore- 
closure proceedings against the “ property insured.” 


Neither a legal transfer of, nor a lien upon, the 
proceeds of milk to be delivered by a producer to a 
cheese manufacturer is held, in O’Neil v. Helmke 
(Wis.), 70 L. R. A. 338, to be effected by an order 
directing the latter to deliver to a third person the 
proceeds of all milk which the producer shall de- 
liver at the factory in the future, where no contract 
exists requiring the delivery of any milk. 


An electric light company, knowing that employees 
of an independent contractor engaged upon work for 
it are to be employed upon a staging in close prox- 
imity to defectively insulated wires which sometimes 
carry a dangerous current, is held, in Stevens v. 
United Gas & E. Co. (N. H.), 70 L. R. A. 119, to be 
bound to use at least ordinary care to protect them 
from harm which may result therefrom, since it owes 
them the same duty which it owes to those who 
come upon the property by its invitation, 


A corporation maintaining poles to support elec- 
tric wires is held, in Towne v. United Electric G. & 
P. Co. -(Cal.), 70 L. R. A. 214, to perform its duty 
by furnishing pike poles for handling such poles, of 
the ordinary kind and in good condition, and not to 
be liable for an injury to an employee caused by the 
use of a pole upon which the point has become 
blunted or dull, so that it can no longer be relied 
upon as a brace for poles which are being taken down. 


A mine owner is held, in Beresford v. American 
Coal Co. (Iowa), 70 L. R. A. 256, to be liable for 
the act of his superintendent, who has general com- 
mand of the operation of the mine, in sending the 
engineer away from the engine operating the cage 
hoist, and attempting to operate it himself, knowing 
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that he is incompetent to do so, by reason of which 
employees ascending the shaft are injured. 


A railroad company which permits the use upon 
its road of a car the coupler of which is so defective 
that it cannot be prepared for use without going be- 
tween the drawbars of the cars, and without the 
use of both hands, the exertion of considerable 
strength, and the consumption of more than the 
usual time, is held, in Chicago, M. & St. P. R. Co. v. 
Voelker (C. C. App. 8th C.), 70 L. R. A. 264, to be 
guilty of actionable negligence, under a statute mak- 
ing it unlawful to permit the use of cars which can 
net be coupled automatically by impact, without the 
necessity of going between the ends of the cars. 


The limitation of the hours of labor per day by 
statute and department regulations is held, in- United 
States v. Moses (C. C. App. 9th C.), 70 L. R. A. 281, 
not to entitle a laborer who voluntarily exceeds that 
limit without any contraét for extra compensation 
to recover extra pay therefor from the government. 


Powers of sale and of sunbstitution of trustee in 
a mortgage or deed of trust are held, in Frank v. 
Colonial & U. S. Mortgage Co. (Miss.), 70 L. R. A. 
135, to be coupled with an interest, so that they are 
not revoked by the death of the grantor. The ques- 
tion, Does power of sale in a mortgage or deed of 
trust confer an interest which prevents its revoca- 
tion by death of the mortgagor? is the subject of a 
note to this case. 


The interest given general creditors of an insolvent 
estate by statutes providing for its distribution is 
held, in Blackman v. Baxter (Iowa), 70 L. R. A. 
250, to be sufficient to entitle them, through the ad- 
ministrator, to attack a chattel mortgage thereon 
not recorded before the death of the mortgagor, under 
a statute providing that no mortgage of personal 
property, where the mortgagor retained actual pos- 
session thereof, is valid against existing creditors, 
unless recorded. 


Forbidding the erection of billboards upon private 
property located on a boulevard or pleasure drive, 
or in any street where three-fourths of the buildings 
are devoted to residential purposes, without the con- 
sent in writing of at least three-fourths of the resi- 
dent property owners on both sides of the street, is 
held, in Chicago v. The Gunning System (IIl.), 70 L. 
R. A. 230, to be unreasonable. 


Safety gates at the intersection of a railroad and 
a highway are held, in Seibert v. Missouri P. R. Co. 
(Mo.), 70 L. R. A, 72, not to be a nuisance, although 
placed inside the curb, where sufficient space is left 
for travel, so as to come within the rule that a mu- 
nicipal corporation cannot authorize a nuisance in 
the highway. 


A railroad company which finds a drunken tres- 
passer, who has to its knowledge recently, after being 





aroused from a drunken stupor, left the train of 
another company at its station, asleep in its switch 
yard, is held, in Cincinnati, N. O. & T. P. R. Co. y, 
Marrs’s Admx. (Ky.), 70 L. R. A. 291, to be bound 
either to see him safely out of the yard, or to exer- 
cise at least ordinary care to avoid injuring him in 
moving the switch engine about, where, under the 
circumstances, it is reasonable to anticipate his pres- 
ence, 
















To be entitled to a reward, it is held, in Smith y, 
Vernon County (Mo.), 70 L. R. A. 59, that one must 
act with a knowledge of and in reliance on it. 


A surety company having charter power to finance 
other companies, and having actively undertaken to 
do so with respect to a particular one in whose sue- 
cess it is largely interested, is held, in First Nat, 
Bank vy. Guardian Trust Co. (Mo.), 70 L. R. A. 79, 
to have no right to plead ultra vires in defense of 
its liability as surety on a note executed to obtain 
necessary funds for it, where the payee parted with 
his money under the belief that the trust company, in 
placing its name on the note, was pursuing its known 
policy with respect to the maker thereof. 


A statute providing for the registration and pro- 
tection of trademarks, which attempts to empower 
the party injured by a violation of the statute to fix, 
within limits prescribed, the amount of the penalty 
which, in addition to full compensation for the in- 
jury suffered, shall be exacted from the offender for 
the use and benefit of the injured party, is held, in 
Cigar Makers’ International Union v. Goldberg (N. 
J. Err. & App.), 70 L. R. A. 156, to be unconstitu- 
tional. 


Requiring payment of a license fee, under penalty, 
by a merchant who, having already paid the privilege 
tax upon his business, issues trading stamps in con- 
nection therewith, is held, in Montgomery v. Kelly 
(Ala.), 70 L. R. A. 209, to be an attempt, under the 
guise of a license tax, to fix a penalty on him for 
conducting his business in a certain way, and to be 
unconstitutional and void. 


An upper riparian owner is held, in Monroe Mill 
Co. v. Menzel (Wash.), 70 L. R. A. 272, not to be 
entitled to make use of a navigable stream by stor- 
ing the water and letting it down in floods for the 
purpose of flooding his timber to market. A note to 
this case reviews the other authorities on use of nav- 
igable stream. 


That no trust is created by a conveyance of prop- 
erty to a religious society is held, in St. James’ 
Parish v. Bagley (N. C.), 70 L. R. A. 160, notwith- 
standing a recital that it is for the purpose of aid- 
ing in the establishment of a home for indigent 
widows and orphans, or in the promotion of any 
other charitable or religious object, where no trust 
is expressed, and the habendum clause vests the 
property absolutely in the society. 
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Correspondence, 
Appeal from Judgment of Non-Suit. 
To the Editor of the Albany Law Journal: 

At page 21 of the 84 App. Div. you will find the 
following: “In view of the irreconcilable conflict in 
the decisions of the courts of this country as to 
what the law upon the question involved really is, 
and also in view of the irreconcilable difference of 
opinion between the text writers as to what, upon 
principle, the law ought to be and being satisfied that 
the precise question here involed has not been decided 
by any court in this State except by the judgment 
of the learned trial court from which this appeal 
is taken, we conclude that it is our duty to affirm 
rather than reverse the judgment.” 

The case was an appeal from a judgment of non- 
suit to the Court of Appeals, and the plaintiff, having 
died .the action does not survive. 

“And thus doth errors creep into the body of our 
laws.” 

It has always been understood that if a respondent 
on an appeal from a judgment of non-suit cannot 
affirmatively establish that it was correct the ap- 
pellate court should reverse the judgment. It has 
been held that a non-suit, not being an adjudication 
upon the merits, is presumptively wrong, and unless 
it is made to appear upon appeal that it is correct 
the judgment will be reversed. 

This decision, if followed, will be the beginning of 
an entire revolution in the practice on appeal from 
judgments of non-suit. It is a pioneer decision on 
the subject. As long as I had a prospect of review- 
ing the decision and having it corrected I had nothing 
to say, but now that my client, the plaintiff, is dead, 
I feel as though it was a duty I owed to the profes- 
sion to call the attention of your able Journal to 
this case and have it receive the attention it deserves 
at your hands. Respectfully yours, 

J. W. Sea. 


‘ 2:0: 





The Humorous Side of the Law. 


“T once attended some legal proceedings in Ne- 
vada,” says a Philadelphia lawyer, “which were 
wmeonventional, to say the least. The judge presid- 
ing made up what he lacked in legal lore by a certain 
entertaining joviality. The case before him was 
Windy and long drawn out, and it was plainly to be 
seen that he was tired and uninterested. To one of 
his decisions counsel for the defendant promptly 
took exception and his honor nodded carelessly and 
settled down in his ample chair. For a moment or 
two he quietly dropped off to sleep, his chair titled 
back against the wall. Suddenly he fell over back- 
ward, and, scrambling to his dignity and his seat, he 
sought to cloak his mishap by exclaiming abruptly 
and irrevalently: ‘No, counselor, I must adhere to 
my decision of a moment ago.’ 

“Counsel for the defense arose, and, with a serious 








bow, said: ‘Ah, but your honor has just reversed 
himself most conclusively.’”—Harper’s Weekly. 


Representative John Sharp Williams, before he 
came to Congress, was a member of board of visitors 
to the State prisons of Mississippi. He, with others, 
was making a tour of the penitentiaries and saw a 
dejected looking convict sitting in his cell. 

“What’s the matter, my man?” asked Mr. 
Williams. 

“ Nothin’ much,” the convict said, “only I’m a 
victim.” 

“Victim of what?” 

“T’m a victim of the figger thirteen— a judge and 
twelve jurymen.” 





20: 
Bed and Board. 

Business was dull at the little court on the avenue 
and Judge Houlihan was about to adjourn the court 
for the day when Lawyer Tim O’Rourke interrupted 
him, saying: “ Yer honor, I have a separate support 
ease which I wish you to hear.” 

“Are both parties represented by counsel?” in- 
quired his honor. 

“Yer honor, I appear for the petitioner, Honora 
Callaghan, and I am advised that the respondent is 
unrepresented by counsel,” replied Lawyer Tim, 

“Mr. Clerk, call the respondent,” sternly ordered 
his honor. 

“Timothy Callaghan! Timothy Callaghan, come 
into coort, and answer unto a petition iv Honora 
Callaghan filed agin you, or your default shall be 
recorded.” 

“Yer honor,” interrupted Lawyer Tim, “I am in- 
formed that the defendant is confined in the county 
work-house under sintence.” 

“Why didn’t you tell me that fact at first,” an- 
grily replied his honor. “ Don’t you know we can't 
default a man who is confined in jail?” 

“T beg pardon, yer honor, it wuz an oversight on 
my part,” was the humble apology of Lawyer Tim. 

“Your ignorance is excoosable this toime,” began 
his honor. “TI really thought that you were playing 
thruant from the lunatic asylum. It’s shockin’ in- 
tirely the ignorance iv litigants; an overwurked 
jidge like meself has to do all the thinkin’ for liti- 
gants, thry all their cases fer them, an taich law to 
counsel whom an examining boord turns loose upon 
the public. If I could only sell my brains to the 
public, on account iv the numerous bad heads, I 
couldn’t satisfy the demand for thim, an alongside iv 
my revenue Carnegie and Rockefeller would be mindi- 
eants. I don’t think that any attorney practicin in 
my coort will ever be killed by a train iv thought. 
Most iv the bar practicin before me are on a mental 
thrack thirteen (13) an a washout. Go on wid the 
case, Mr. O’Rourke.” 

Honora Callaghan was called and proved a case 
of non-support satisfactory to his honor. 

“Whin did your husband work last, an’ what pay 
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did he receive?” inquired his honor, preparatory to 
making up his decree. 

“Yer honor, he has not worked for the past two 
years, and I have not received a penny for my sup- 
port. Most of the time he has been in jail,” meekly 
answered Honora. 

“Honora Callaghan,” began his honor, in summing 
up, “I’m sorry I can’t issue a decree compelling your 
blackguard husband to support you, an’ pay you so 
many dollars per week, because I’m no partner iv 
Uncle Sam, an’ have no conniction with the United 
States mint, because no judge can manufacture as- 
sets, and’ love, an’ affiction can’t be bought in the 
open market ’cept by boys in love who buy their 
aluction at candy counthers, ice-cream stands and 
sody wather fountains. Marriage is a pecooliar in- 
stitootion; whin a man marries he ties himself up 
to a wharf, an’ his wife is an anchor wich holds him 
fore an’ aft. If he gits a good wife she will sarve 
him as a paddle-wheel down the throublesome strame 
in life, but if he gits a poor one, instid iv a warm 
corner he simply buys himself a refrigerator; that 





is, she simply hands her husband a snowball instid 
iv the Gulf Strame iv affection. 
coort is that you may lave your husband’s ‘a minsa 
et thoro.’” 

“What is ‘a minsa et thoro?’” impatiently asked 
Honora. 

“Excuse me, madam, ‘a minsa et thoro’ is tall 
English, wich iv coorse you don’t understhand. 
Translated into common phraseology, they manes 
‘Bed and Board.’ ” 

“But, yer honor, I can’t lave my husband’s bed 
an’ board, bekase he’s confined in jail, an’ I niver had 
any desire to share it,” interjected Honora. 


| fairness and impartiality. 
The decree iv the | 


to have been more important than that of any other 
man in formulating and expounding the doctrines of 
the American system of Constitutional law. These 
volumes contain all of Marshall's decisions, both jp 
the Supreme Court and on circuit on that branch 
of the law. ‘Each case is prefaced by a carefully 
prepared and illuminating explanatory note, as the 
editor says, “to give each case its setting in the 
history of Marshall’s time and its place in the system 
of Constitutional law.” In an introductory mono 
graph the editor has also brought together ané 
formulated the results of the analysis. By the study 
of the opinions thus for the first time brouglrt to. 
gether, no student of American history can fail to 
be greatly benefited; the are of wide 
variety, and many of the questions so ably con 
sidered and settled by this great jurist were such 
as to divide the people into opposing factions, creating 
not only diversity of opinion, but the bitterest 
prejudices and feelings. Marshall held the scales 
evenly, and his final decisions were accepted with a 
readiness that bore the strongest testimony to his 


subjects 


His work as a constructive 
pioneer statesman has never been surpassed by that 


| of any other jurist in the history of the country. 1 


| 


“The coort can’t allow ignorant people to insthruct | 


it in law, an’ the coort sthands adjourned,” angrily 
replied his honor. 
JOSEPH M. SULLIVAN, LL.B., 
Of the Suffolk (Mass.) Bar. 
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Rew Books and Rew Editions. 

The Constitutional Decisions of John Marshall. Ed- 
ited, with an Introductory Essay, by Joseph P. 
Cotton, Jr., of the New York Bar. In two vol- 
umes. New York; G. P. Putnam’s Sons. 1905. 
This handsome work, as its title indicates, em- 

bodies in two volumes of some 500 pages each, the 

Constitutional decisions of the great jurist and 

statesman, John Marshall. It is true that a great 

deal has been said and written during the last five 
or ten years about Justice Marshall, but there is no 
danger of overdoing it because a jurist of Marshall’s 
ability, courage, patriotism and indefatigable spirit 
cannot be too often held up as a model for the present 
and for future generations. As the author says, it is 
not possible to bring to the study of Marshall’s life 
and work any great new light; at he same time his 
writings can be studied with profit by all genera- 
tions, for his work is now universally acknowledged 


use the language of the editor in the closing para- 
graph of his excellent introductory essay: “To the 
accomplishment of the task Marshall brought the 
master-mind of American Constitutional government, 
hardly the perfection of legal reasoning and learning, 
but so sound a common sense for the practical work 
ing of legal theory, so just an instinct for the national 
welfare, and so austere and unswerving a_ judicial 
fairness and openness of mind that no judge sine 
may be compared with him. And he voiced his 
opinions with absolute clearness of speech and rei 
soning, with the tremendous earnestness and vigor 
of sincere conviction, and in language and style 9 
fitting, so dignified and yet so luminous that they 
stand as monuments of judicial reasoning and Eng 
lish prose. It was his fortune and virtue to hav 
led a life of great achievement with so much piety 
and simplicity and beauty that he won alike the 
admiration and love of all who knew him. In bi 
character, there abode, from day to day, and from 
year to year, from his stainless youth to his splendil 
death, a passionate and exalted love of country that 
even in her darkest hours, he builded strongly ft 
the future of a mighty nation.” 

The work is handsomely gotten up and will mat 
a most valuable and attractive addition to avy 
lawyer’s library. Volume 1 covers the period frow 
1803 to 1821, and includes the remarkable opinion # 
the Aaron Burr case. The prefatory note to thi 
ease is quite extended, as the importance of it wa 
rants, and is written with absolute fairness a 
impartiality. There are of course, other very i 
portant opinions in this volume, among them beitl 
the celebrated Dartmouth College decision. Vodl. 





covers the period from 1823 to 1830. Both editi 
and publishers have done a real and lasting servi 





th 


THE ALBANY LAW JOURNAL. 








to the students and lawyers of the country in thus 

collecting and preserving the writings of John Mar- 

snall. 

Williston’s: Edition of Wald’s. Pollock on Contracts. 
By Samuel Williston, Professor of Law in Har- 
yard University. New York; Baker, Voorhis & 
Co. 1906. 

This is the third American from the Seventh 
English edition of Pollock’s well-known standard 
work. The text and notes of the latest English 
edition are reprinted in full, and such additions made 
as seemed to the editor necessary to make the work 
a complete and thorough treatise on the law of 
Contracts for the use of American lawyers and 
students. The bases of the elaborate annotations 
are the annotations of the late Prof. Wald, in his 
edition of Pollock on Contracts, which have been 
revised and brought down to date. Considerable 
additions, aggregating some 150 pages, have been 
made to the text to supply a treatment of topics 
omitted or inadequately treated by the English 
author. The work thus becomes one of great value, 
for the law of contracts is substantially the same 
both in England and America. Pollock on Contracts 
is very frequently cited by the American courts, and 
this new edition, being supplemented by references to 
the leading American decisions, become more than 
ever valuable. Prof, Williston has done his part with 
commendable care and thoroughness. We have nu 
doubt that this edition will find great favor with 
the profession. The book is so printed that the 
reader can readily distinguish the work of the Ameri- 
ean editors from that of the English author. 
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Literary Rotes. 


? 


The March “ Arena” contains a notable conver- 
sation with David Graham Phillips on the American 
plutocracy. In it the brilliant young novelist and 
essayist deals in the direct and succinct manner for 
which he is justly famous with “The Menace of 
Plutocracy.” Mr. Phillips is a graduate of Princeton 
and for several years was an editorial writer on the 
New York Sun and World, before his great success 
as a novelist and as a special journalistic writer made 
his contributions eagerly sought by magazine editors 
and book publishers. His romances, “ Golden Fleece,” 
“The Cost,’ “The Plum-Tree” and “The Deluge,” 
have enjoyed enormous sales and he is one of the 
most popular novelists of the day. He is a sturdy 
democrat, using the term in its broad signification, 
and regards with the gravest apprehension the rapid 
encroachments of corrupt and privileged wealth and 
its polluting influence in Congress and other de- 
partments of government. In the March “Arena” Mr. 
Phillips appears at his best, and it is a discussion 
that should be widely read now that the American 
people are awaking to a realization of the grave dan- 





ger that menaces the Republic. A charming char- 
acter sketch by Mr. Flower precedes the conver- 
sation. 

Among other notable features of the March 
“Arena” are “Main Currents of Thought in the Nine- 
teenth Century,” by Professor Robert T. Kerlin, A. 
M.; “The Trust Evil as Illustrated by the Smelter- 
Trust,” by Hon. J. Warner Mills; “The March of 
Direct-Legislation,” by Eltweed Pomeroy, A. M., 
President of the National Direct-Legislation League; 
and an extended editorial on “Our Most Dangerous 
Class: Its Method of Procedure and How It Threat- 
ens Free Institutions,” written in Mr. Flower’s most 
vigorous and incisive manner. There are several other 
attractive features, including a capital story’ by 
Wilmatte Porter Cockerell, and a number of fine 
illustrations. 


Among a large number of important books which 
The Macmillan Company have in preparation, the 
following are of special interest: ‘The New Earth,” 
by W..S. Harwood; “ Days with Walt Whitman,” by 
Edward Carpenter; “ Anthology of French Poetry,” 
compiled by Frederick Lawton; “ Napoleon and His 
Times,” being Volume IX of The Cambridge Modern 
History; “Tarry at Home Travels,’ by Edward 
Everett Hale; “The Biology of the Frog,” by 
Professor 8. J. Holmes; “ The Stubbornness of Ger- 
aldine,” by Clyde Fitch; “ Plant Breeding,” new edi- 
tion, thoroughly revised, by L. H. Bailey; Collected 
Library Edition in two volumes of the “ Poems and 
Plays” of W. B. Yeats; “ The Statesman’s Year-Book 
for 1906;” and “ The Garden, You and I,” by “ Bar- 
bara,” author of “The Garden of 
Wife.” 


a Commuter’s 


Michael Macdonagh’s article on “ The Fascination. 
of Parliament” which The Living Age for March 31 
reprints from the Monthly Review, goes far to ex- 
plain why it is that so many Englishmen seek eagerly 
a laborious position which yields no direct remunera- 
tion As usual with Mr. Macdonagh’s 
articles, this abounds in entertaining personal gossip. 


whatever. 


Mr. Ernest Ingersoll, the author of “An Island 
in the Air,’ “ Wild Neighbors,” ete., has written a 
book which The Macmillan Company will shortly 
publish under the title of “The Life of Animals.” 
This is described as one of the most important addi- 
tions in recent years to the literature of popular 
natural history. It portrays the life of the four- 
footed, furry creatures, their ancestry, their place in 
nature, their means of making a living, and their 
characteristics and accomplishments. 


“Days with Walt Whitman,” by Edward Car- 
penter, is announced for early issue by The Mac- 
millan Company. Mr. Carpenter, who is best known 
as the author of “Towards Democracy,” came to 
the United States in 1877 and again in 1884, and 
spent much time with Whitman. The present volume. 
contains the fruits of those visits. 
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Extraordinary interest has been manifested in Mr. 
W. 8S. Harwood’s account of the life and work of 
Mr. Luther Burbank and the latter’s “ New Creations 
in Plant Life.” The volume is in effect a resume of 
Mr. Burbank’s achievements in creating new flowers, 
vegetables, and fruits; such as, for instance, the 
plumcot, the pomato the Shasta daisy, and the spine- 
jess edible cactus. Mr. Burbank has, in a word, 
carried out further than anyone else the processes, 
experiments and improvements upon which modern 
scientific agriculture is based; and Mr. Harwood’s 
book shows what advanced workers along agricultural 
and horticultural lines are doing. “The New Earth” 
is the title of a forthcoming volume by the same 
author, which The Macmillan Company announce for 
issue in April or May. It is said to supplement Mr. 
Harwood’s former book. 


The Macmillan Company will shortly publish an 
“ Anthology of French Poetry: From the Time of 
Froissart up to the Beginning of the Present Cen- 
tury,” which has been compiled by Mr. Frederick 
Lawton. The volume claims to be fairly representa- 
tive of French poetic literature, especially of its 
lyrical element, from the age of Villon down to the 
beginning of our own century. 


The advance sales of Mr. Owen Wister’s new novel, 
Lady Baltimore,” are so large that The Macmil- 
lan Company has put the book to press for a first 
edition of a hundred thousand copies. 


Wessex, that portion of Southern and Southwest- 
ern England which Thomas Hardy has described to 
the enchantment of thousands, forms the subject of 
a Colour Book which The Macmillan Company is 
about to publish. The illustrations are from a series 
of 75 water-color drawings by Mr. Walter Tyndale, 
whose selection of stibjects is so typical that anyone 
not conversant with the district may obtain from 
them a very accurate idea of what “The fayre land 
of Wessex” is like. Mr. Clive Hollund, who writes 
the text accompanying Mr. Tyndale’s pictures, de- 
scribes Wessex, its people, its story, and its romance. 


The March number of the North American’ Re- 
view deals in an interesting and authoritative man- 
ner with a number of timely and important subjects. 
“ An American Citizen,” who is described as one of 
the most distinguished of American citizens, calls 
serious attention to certain dangers that threaten 
“Our Navy.” Henry James records his impressions 
of “Boston” on his late visit to that city. F. B. 
Loomis, formerly Assistant Secretary of State, dis- 
cusses the “ Proposed Reorganization of the Consular 
Service.” A. B. Hepburn, President of the Chase Na- 
tional Bank, New York, sets forth the “Cause of 
the Recent Money Stringency.” E. T. Bush, a New 
Jersey farmer, gives “ A Rural View of Rural Free 
Delivery.” Frederic Louis Huidekoper concludes his 
discussion of the question “Is the United States 
Prepared for War?” The Countess of Warwick ad- 





vocates the study and practice of “Scientific Agri- 
culture.” Brander Matthews, Professor of Dramatie 
Literature in Columbia University, writes “On the 
publishing of plays.” W. P. Livingstone endeavors 
to forecast “ The Future of the British West Indies,” 
N. I. Stone, tariff expert in the Bureau of Statistica, 
describes the “ Most-Favored-Nation Relations be. 
tween Germany and the United States.” W. E, 
Humphrey, of the Merchant Marine Committee of 
the House of Representatives, examines “ Pending 
Shipping Legislation.” The department of World 
Politics contains communications from London, St, 
Petersburg, Berlin and Washington. 
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Lincoln’s Kentucky Birthplace. 


One hundred years ago this month of March, 
Thomas Lincoln, of Virginian birth, laid claim to a 
little farm in the center of which was a noted spring, 
sheltered from the summer suns by a shelving rock, 
The waters of that spring, even in that early time, 
were famous throughout Hardin county, in which it 
was located, as now it is famous throughout Central 
Kentucky. Near this picturesque natural spring this 
strong young Virginian, a carpenter by trade, bubilt 
a log cabin, to which, on the following 10th of June, 
he brought his bride, Nancy Hanks; and in that 
litle cabin, three years later, the Lincoln family gave 
welcome to the child whose name was to belong to 
the ages. On this farm the boy Abraham used to 
play with his sister and the boys of his neighbor- 
hood. In this little cabin Lincoln received his first 
schooling in the primary three R’s from his mother, 
who taught him what she could in the long evenings 
by the light from spice-wood twigs hacked together 
upon a log. 

It was during the nine years spent upon this farm 
that Lincoln enjoyed all the real boyhood he ever had, 
Though the life there, as in Indiana and Illinois, as 
he later said, was described by the single sentence in 
Gray’s Elegy, “The short and simple anals of the 
poor,” his real play-time was on the rock-spring 
farm. Here he was a natural boy, hunting coons 
and partridges, victimizing his playfellows with prac- 
tical jokes, always accompanying his father with 
grist to the mill, for the sake of an outing, and for 
the same reason he pursued the stone-wagons and the 
help which his father used to general into service 
along the picturesque Louisville and Nashville pike, 
of which the good father was the county supervisor. 
—From “A Park of Patriotism: The Lincoln Farm,” 
in the American Monthly Review of Reviews for 
March. 





2:03 


A police officer who kills a person whom he is at- 
tempting to arrest is held, in State v. Coleman 
({Mo.] 69 L. R. A. 381), to be guilty of a criminal 
offense. if he uses more force than is reasdnably 
necessary to effect his purpose. 





